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CURRENT TOPICS 


Two Magistrates 


Mr. DanieEL Hopkin, M.C., late metropolitan police 
magistrate at Marlborough Street, who died suddenly on 
30th August, leaves behind the memory of a magistrate 
who upheld the highest traditions of the bench, and of a 
lovable individual. His just and at the same time com- 
passionate performance of his duties excited the admiration 
of all who had the privilege of seeing him at work. In a 
varied career, from farm cottage and elementary school to 
Cambridge, schoolmastering, soldiering in France and 
Gallipoli and later second in command to Colonel Patterson 
as one of the non-Jewish officers of the Jewish Regiment 
in the 1914-18 war, a business career in Cairo, to his call to 
the Bar in 1924 by Gray’s Inn and membership of Parliament 
from 1929 to 1931 and 1935 to 1941 and his magistracy in 1941, 
he displayed that integrity of character and combination of 
common sense with a kind heart that won him a well-deserved 
popularity. In many ways Mr. J. B. SANDBACH, K.C., who 
died on 27th August at the age of seventy-three, and who 
before his retirement had been a metropolitan police magistrate 
for twenty-three years, resembled the late Mr. Hopkin in 
integrity, in shrewdness and in the possession of a kind heart. 
Mr. Paul Bennett, V.C., in paying tribute to his memory, 
recalled the barrow-boys’ inscription on the: silver snuff box 
which they presented to the late Mr. Sandbach on his retire- 
ment, ‘‘ To a grand old gentleman,” and said that he could 
not improve on those words. 


Sir Leo Page 


AmoncG the losses during the past week to the cause of the 
administration of justice must be numbered the death of 
Sir LEO PaGE at the age of 61, who had for years been regarded 
as one of the outstanding authorities on the work 
of justices of the peace. Educated at Beaumont and 
University College, Oxford, and the Royal Military Academy, 
Woolwich, he served in France during the 1914-18 war 
until 1916 as a flight commander in the R.F.C. He was 
called to the Bar by the Inner Temple in 1918 and practised 
on the South-Eastern Circuit. From 1925 onwards he sat 
as a justice on the Commission of the Peace for Berkshire. 
His famous work, ‘‘ Justice of the Peace,’’ was published in 
1936, and ‘‘ Crime and the Community,” another work which 
attained deserved popularity, was published in 1938. “ For 
Magistrates and Others’ was published in 1939, “ The 
Problem of Punishment ’’ was published in 1947, “ The 
Sentence of the Court’ in 1948, and “ The Young Lag ”’ 
in 1950. In 1937 he was High Sheriff for Berkshire and in 
1948 he was knighted. From 1940 to 1945 he occupied the 
office of Secretary of the Commissions of the Peace. He was 
a great man and a great reformer and his name will not be 
forgotten. 


“ Tied ”’ Farm Cottages and the Rent Acts 
THE MINISTER OF LOCALGOVERNMENT AND PLANNING recently 
stated that the Government propose to abolish the provision 
in para. (g) (ii) of the First Schedule to the Rent and Mortgage 
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Interest Restrictions (Amendment) Act, 1933, which enables 
possession of a house to be given or ejectment authorised 
without proof of alternative accommodation on production 
of a certificate of the county agricultural committee. The 
allegation on which this proposed change in the law is based 
is that large numbers of tied cottages are created every year, 
in some cases at considerable distances from the farms to 
which they are tied. The agricultural correspondent of The 
Times (20th August) quotes figures issued by the Minister of 
Agriculture as to the number of applications for certificates 
received, granted and refused in England, Scotland and Wales 
every year since 1947, and further quotes the Under-Secretary 
of State for Scotland as having said that the committees in 
Scotland are doing their job. What is true of Scotland, wrote 
The Times correspondent, is no doubt true of England and 
Wales. The agricultural committees ‘‘ would be failing in 
their duty if they allowed the certificate procedure to be 
abused for private gain, and no doubt if such cases were 
brought to the Minister of Agriculture’s attention, as they 
would surely be, he would have reminded the committees of 
their responsibilities. There is no word of this having been 
necessary.’’ It would be interesting to hear the Minister’s 
answer to this criticism of his proposal. 


Cheque Indorsements: Proposed Abolition 


THE views of a bank official on the question whether the 
legal necessity for cheque indorsements should be abolished 
are put forward in an article in the Modern Law Review for 
July, 1951, by Mr. P. E. Smart. The article examines a 
proposal by Mr. MILNES HOLDEN in the January issue (see 
ante, p. 114) that a new order be introduced concurrently 
with the continuation of the present cheque, in the form 
“ Pay-only,” and crossed, with an indication on its face that 
it can be collected only through a banker, and a receipt form 
on the back. In agreeing with the need for some reform with 
regard to indorsements, the writer points to the clumsy and 
time-wasting rubber stamp indorsements, and the return of 
small unpaid cheques for no important reasons by timid or 
punctilious bank officials, and the lack of useful purpose 
served by the indorsement. The writer considers that it 
would not be easy to accustom the public to the use of the 
new instrument and the work of the banks would not be 
lightened by having to deal with two forms of instrument for 
many years. Mr. Smart’s alternative suggestion is that both 
the paying and collecting bankers’ duty of examining indorse- 
ments should be abolished, with the vital proviso that bankers 
would coliect for others than the payees at their peril. The 
immediate practical effect of such legislation, Mr. Smart 
writes, would be that bankers would refuse to accept third 
party cheques, save for those customers whom they regarded 
as substantial, and even then perhaps only after inquiry. In 
a comparatively short time, it is said, the collecting of third 
party cheques would virtually cease, and the necessity for 
making special provision for such circumstances as arose in 
Smith v. Union Bank of London (1875), 1 O.B.D. 31, would 
become increasingly small. 


Arguments for Abolition 


THE arguments in favour of legislation to abolish the 
necessity for cheque indorsements are put briefly in Mr. Smart’s 
article in the Modern Law Review as follows: (a) Banks and 
the business community would benefit greatly from the virtual 
abolition of indorsements, even were there no increase in the 
security of the transfer of money; but in fact, (b) the 
increased security resulting from the banks’ refusal to collect 
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“third party ’’ cheques would be as great as that resulting 
from a new non-transferable instrument, while (c) the diffi- 
culties, to banks and businessmen alike, of a duplication of 
instruments would be avoided. The difficulties of the payee 
who has no banking account, it is said, would be no greater 
than those of the payee of the alternative cheque with receipt 
on the back, suggested by Mr. Holden, who had said in his 
article in the January Review that the number of such payees 
was so small as to be negligible. The reform would also 
absolve the banker from the duty of seeing that the receipt 
form, if any, on the back of the cheque was signed. Mr. Smart 
questions the need for retaining indorsement for the open 
cheque cashed over the counter. Such a cheque, he points 
out, is issued by the customer at his own risk and the indorse- 
ment is no protection to him. Neither the new instrument 
suggested by Mr. Holden nor the abolition of the need for 
indorsements would forestall the thief who in good time opens 
an account in the name of the payee, as Mr. Smart points out, 
because the banker can hardly go further than to ask for the 
usual references to show that customers are what they claim 
to be. If the banks are interested in either reform it is for 
them to press it forward ; at the least there is an arguable 
case for reconsideration of the law. 


Right or Left Hand ? 


Mr. FRANK OWENS, clerk to the Bradford City Magistrates’ 
Court, stated in the course of a case on 26th July that it did 
not matter in which hand a witness held the Bible when 
taking the oath, because the statute merely laid down that it 
should be held in the uplifted hand. The formula, ‘ Take 
the book in your right hand and repeat after me,” is not 
likely to be discarded as a result of this discovery. After 
all, there is no statutory provision that there should be 
complete silence while a witness takes the oath, but courts 
always enjoin this, even to the extent of rebuking advocates 
who rustle their papers. The fact that the attitude of the 
courts in these matters is that “‘ whatever is is right ’’ seems 
difficult to explain except on the basis of the generai tendency 
to think that whatever is left is sinister. Perhaps readers 
with information animal or historical will, like Gilbert’s 
model of a modern major-general, know the answer to this 
particular conundrum. Racking our inadequate brains we 
can only assume that the court official who originally devised 
the formula, ‘‘ take the book in your right hand,” hesitated 
long and carefully between the alternatives of right and le/t 
before taking a decision, and finally, there being no sign from 
heaven or anywhere else, followed the dictates of his heart. 


Much Paper 


SOMEONE ought to start a course of instruction on the art 
of government without paper. It might be included in a 
special course for civil servants, or in a general course on 
citizenship, for the use of all, including, it would seem from 
recent remarks by a learned judge, intending appellants to 
the Court of Criminal Appeal. ‘‘ Hand outs ”’ is the current 
phrase used to describe what is in fact sometimes a shower 
and sometimes a deluge of paper from the central departments 
of government, where, it is axiomatic, there resides no paper 
shortage. Although it is not exactly the rainy season, we 
have been the recipients in the last day or two of a 
frightening number of circulars, most of them addressed to 
local authorities. Perhaps the expenditure entailed in 
governing by paper is partly the cause of our inflationary 
woe. If so, loyal citizens will have to do something 
about it. 
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POLICE METHODS OF IDENTIFICATION 


In very many of the cases which are brought by the police 
in magistrates’ and other criminal courts it is necessary for 
witnesses to be called to identify the accused, and alibi or 
mistaken identity are probably two of the commonest defences 
put forward. Naturally enough the bench or the jury, as 
the case may be, will attach great weight to the evidence of 
identifying witnesses and it is consequently of considerable 
importance that the identification should have taken place 
under proper conditions. Sometimes the police endeavour to 
identify the accused within a few moments of the commission 
of an alleged offence. Thus, in a recent unreported case heard 
before Bromley, Kent, magistrates, the charge was one of 
indecent exposure to some little girls. The girls accosted 
two policemen on bicycles, who followed the road taken by the 
alleged offender, stopped a man and, when the girls arrived, 
asked: “‘ Is this the man ? ’’ to which they replied: “ Yes.” 
After a long and hotly contested hearing the accused, a man 
of unimpeachable character, was acquitted, without, of 
course, any compensation for the expenses of defence or for the 
embarrassment of having his name appear in the local 
newspapers as being “ charged with a serious offence.’’ It 
will be of interest to practitioners to know that in RK. v. 
Chapman (1911), 28 T.L.R. 81, an almost exactly similar 
case, a conviction and sentence of five years’ penal servitude 
was quashed on the sole question of identification of the 
accused, the then Lord Chief Justice observing: “‘ Some 
steps ought to be taken to make the identification fair in the 
sense that the accused was identified by the witnesses’ 
recognition, either from previous knowledge of him, or from 
recollection of the events forming the evidence of the charge. 
The boys did not recognise the appellant spontaneously, 
but adepted, as it were, the suggestion made to them |‘ Is that 
the man?’]. Under these circumstances the evidence of 
the boys was not corroborative of that of the girl.” 

When the accused is apprehended at some distance of time 
from the actual commission of the crime, the question of 
identification often causes difficulty. Again, even before an 
arrest is made the police will want to obtain as clear as possible 
a picture of the person they are looking for, and for this 
purpose they may show photographs of likely persons to wit- 
It is always well worth while, from the point of view 
of a defending solicitor, to probe the police evidence as to how 
they came to link the man now in the dock with the unknown 
man who committed the offence charged. It is by no means 
unusual to find weaknesses in the procedure. 


nesses, 


No set form of procedure is followed by the police in 
identifying suspects—the only rule which guides them would 
appear to be that their identification must be such as will be 
acceptable to the court which tries the case. What identifi- 
cation will be so acceptable can again only be deduced from an 
analysis of the reported cases in which points on identification 
have been taken. Broadly speaking, the subject can be 
classified under three headings: (a) identification before an 
arrest is made; (6) identification after an arrest is made ; 
(c) identification in court. 

Under the first heading police methods were first called 
in question in R. v. Kingsland (1919), 14 Cr. App. R. 8. 
Delivering the judgment of the Court of Criminal Appeal, 
Darling, J., said: ‘‘The applicant pawned the jewellery 
which he has been found guilty of stealing. His counsel, 
when cross-examining the pawnbroker, elicited the fact that 
the police had called on him (the pawnbroker) and showed 
him a number of photographs, from which he selected one as 
being that of the applicant [of course, it was the applicant ! 


—but was it the man who pawned the jewellery ?}. The 
applicant complains that that evidence was improperly 
admitted, as it showed that he was known to the police, 
who otherwise would not have had a photograph of him. 
Nothing of the sort. It did not follow that the photographs 
were photographs of convicted persons. The police have a 
duty in investigating these matters, and in executing this 
duty they have to deal with photographs, as in this case. 
What they did here was in every way proper.”” This sweeping 
endorsement the courts were subsequently 
qualify. 


obliged to 


Should a witness who has been employed to identify the 
accused before arrest be used subsequently at the trial ? 
No objection to this was found in R. v. Melany (1924), 
18 Cr. App. R. 2. One of the grounds of appeal was stated to 
be “ Failure to warn the jury as to the danger of the prosecu- 
tor’s identification after he had seen the photograph.’’ The 
Lord Chief Justice said that there was “a great difference ”’ 
between asking a witness to identify someone in custody, and 
asking a witness whom he thought should be arrested. He 
seems to have entirely missed the point of the effect which 
it would have on the jury to be told in evidence that there was 
a photograph of the accused at Scotland Yard. 

The matter was taken considerably further, however, in 
R. v. Dwyer and Ferguson (1925), 18 Cr. App. R. 145. The 
trial was quite satisfactory except that the identifying 
witnesses were shown, before any arrests were made, two very 
good photographs of each of the accused. During the trial 
these photographs were produced and actually inspected by 
the jury. The Lord Chief Justice described them thus : 
“ There are two documents each containing two photographs 
. .. upon each . the prisoner is wearing upon his right 
breast a large ticket stamped with the prison number.’ He 
goes on to observe that these photographs made it as clear to 
the jury that the accused had been previously convicted 
“as would have been sworn evidence to that effect.’ He 
also had this to say: “ It is clearly illegitimate, it would be 
most improper, to inform a witness beforehand, who is to be 
called as an identifying witness, by the process of making the 
features of the accused familiar to him through a photograph.”’ 
The headnote to the case elucidates this as follows: “‘ Photo- 
graphs of suspected persons, whose arrest is under considera- 
tion, may be shown by the police for the purposes of 
recognition, but persons recognising them should not, if it 
can be avoided, be afterwards asked to identify them at the 
trial.’”’ The court also said the fair thing was to show a 
series of photographs to see if the person expected to give the 
information would pick out the proposed defendant. It was 
the duty of the police to behave with exemplary fairness, 
remembering always that the Crown had no interest in 
securing a conviction, but only an interest in convicting the 
right person. 

In the following year Lord Hewart was saying, in R. v. 
Wainwright (1925), 19 Cr. App. R. 52, that it was “* unheard 
of that police photographs, and the identification of a 
defendant by means of them, should be put forward by the 
prosecution as part of its evidence-in-chief’’ although it 
might be that such photographs might have to be produced 
to the jury if defending counsel “ took a certain course or 
asked certain questions.” It must not be forgotten, however, 
that where the prosecution inadvertently refers to such 
photographs in chief the court can, under s. 4 of the Criminal 
Appeal Act, 1907, refuse to quash the conviction if it thinks 
that no substantial miscarriage of justice has occurred 








570 [Vol. 95) THE 
(R. v. Wright (1934), 25 Cr. App. R. 35; principal witness for 
the Crown, when being examined in chief with regard to his 
identification of the accused, said: ‘‘ I identified him in the 
‘rogues’ gallery’ at Scotland Yard”’). 

Where the position is that photographs were used before an 
arrest and the persons who saw the photographs are subse- 
quently employed to identify the accused on an identification 
parade, it is not essential that the trial judge should, in his 
summing-up, direct the jury that the evidence of the witnesses 
is weakened by reason of their having earlier seen the photo- 
graphs (R. v. Hinds [1932) 2 K.B.644). Again, where reference 
has been made to the jury, or in their hearing, to photographs 
of the accused being in the possession of the police, it appears 
that the judge can dispel any suspicions which this may arouse 
in jurymen’s minds by a clear direction (R. v. Wattam {1942} 
1 All E.R. 178). The direction actually given by Croom- 
Johnson, J., was this: ‘‘ Remember that the suspicions 
of the policeman at Sheffield had been aroused on that night, 
and that next morning he was looking at a book of photo- 
graphs to try and identify this man. You must not assume 
that he was looking at any kind of book of photographs. 
Books of photographs of perfectly respectable people are 
supplied, and they are very often used for these purposes |sic}. 
You must not assume that there is anything untoward in 
the policeman consulting a book of photographs. Let me be 
quite frank with you. You must not assume against the 
accused man that it was a book of photographs of convicted 
persons or known thieves or anything of that sort. Detective 
officers have their own methods of going to work and of trying 
to identify people.’”’ One may applaud this effort to clear 
the jury’s mind of suspicion but one cannot help being 
dubious as to the measure of its success. In the Scottish 
Court of Criminal Appeal in H.M. Advocate v. Corcoran 
[1932] S.C. 42, evidence was led by the prosecution that, 
before his arrest, the accused had been identified from a 
photograph in the possession of the police and it also appeared 
that this photograph was one of several in an album shown 
to the witnesses at the police station. It was held that this 
was not tantamount to a reference to a previous conviction 
of the accused, but Lord Anderson, in a strong dissenting 
judgment, said: “‘ Now, on this evidence, I feel compelled 
to hold that, if I had been sitting on the jury with the 
knowledge of criminal matters which I must assume the 
average Glasgow juryman possesses, I should have formed the 
conclusion that the accused had been previously convicted. 
I was not impressed with the suggestion of the Solicitor- 
General that in the office of the Eastern Division there might 
have been some photographs of missing men, and that what 
was shown might have been assumed to be these. Any 
such photographs in the possession of the police would not be 
collected in an album, and the police were not in search of a 
missing man but of a housebreaker. Accordingly, I hold that 
what was done by the prosecutor was tantamount to informing 
the jury that the accused had been previously convicted. 
I do not think, for this reason, that the accused had a fair 
trial.” He also held that the conviction should not be allowed 
to stand, notwithstanding, because “‘ no substantial miscarriage 
of justice had occurred.”” What could be a greater miscarriage 
of justice than that the accused had not had a fair trial ? 

The commonest method of identification after arrest— 
at least the method one normally expects to find used—is 
that of the identification parade. There is no settled rule, 
however, which makes the police hold an identification parade, 
and it would be rash always to assume that one took place. 
There again, one must look to the cases for information as to 
permissible methods and as to the proper holding of the 
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identification parade itself. For instance, in R. v. Smith 
and Evans (1908), 1 Cr. App. R. 203, the accused were identified 
at the police station by witnesses called in by the police for 
the purpose. No other men were put with the prisoners 
and it was submitted on their behalf that, as the police knew 
of their antecedents (which were unfavourable) the whole 
procedure of identification was open to grave suspicion. 
Phillimore, J., said that such methods made the identification 
valueless and that the police authorities should have known 
that that was not the correct way to identify. 


In a recent case of receiving, tried at the County of London 
Sessions, the evidence was that at the police station X, a 
stall-holder, to whom the prisoner had sold the stolen goods 
which he was charged with receiving, was shown a photograph 
of the accused, and then shown the accused alone in a cell, and 
identified him as the man who sold the goods. Such methods 
received the strongest possible condemnation in R. v. Dickman 
(1910), 5 Cr. App. R. 142-143: “ He [the witness] was first 
invited by somebody, possibly on behalf of the police, to look 
through a window, and on doing so did see, sitting alone, the 
person who was afterwards convicted. We need hardly say 
we deprecate in the strongest manner any attempt to point 
out beforehand to a person coming for the purpose of seeing if 
he could identify another, the person to be identified, and we 
hope that instances of this being done are extremely rare . . . 
The police ought not, either directly or indirectly, to do any- 
thing which might prevent the identification from being 
absolutely independent, and they should be most scrupulous 
in seeing that it is so.” Another means whereby the absolute 
impartiality of the identification would be impaired would be 
for the police to suggest that the man they had in custody 
very much resembled the man they suspected! This actually 
occurred in R. v. Bundy (1910), 5 Cr. App. R. 273, where, in 
answer to the question: ‘‘ How came you to pick out this 
man?” the witness replied: ‘‘ Because he very much 
resembled the man they [the police] had suspicion of.’’ He 
later admitted that the detective in the case had told him of 
their suspicions of the accused. Pickford, J., said this rendered 
the identification wholly valueless ; it was ‘‘ an admission that, 
until he was told by the police officer that the appellant very 
much resembled the man they suspected, he was quite unable 
to identify the man. It was an extremely improper thing 
to do.”’ It has also been judicially ruled that it is improper to 
identify a defendant only when he is in the dock, i.e., without 
the prior holding of some proper means of identification. It is 
obvious that a witness is more prone to identify the accused as 
the culprit when he is isolated and in the dock. Dock 
identification is the merest confirmation that the man 
previously properly identified is now on trial (Rk. v. Cartwright 
(1914), 10 Cr. App. R. 219). 

Where an accused is charged with offences against a number 
of persons, it is important that all his victims should identify 
him, otherwise the jury might, if satisfied with the defence of 
alibi or mistaken identity on some counts, or, alternatively, 
if dissatisfied with the evidence of identification on some 
counts, feel obliged to acquit on all the counts (R. v. Finch 
(1916), 12 Cr. App. R. 77). The judge should draw the jury’s 
attention to this possibility ; a failure to so direct them may 
amount to a misdirection. 

It is, of course, quite improper to show photographs after 
arrest to witnesses who will later be asked to identify the 
detainee. This has been condemned time and again in the 
strongest possible terms. Thus Lord MHewart, C.J., in 
R. v. Haslam (1925), 19 Cr. App. R. 59, at p. 60: ‘‘ Two 
matters emerge clearly on this appeal. First, witnesses who 
were called on to pick out the appellant at an identification 
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parade as being the wrongdoer had previously been shown a 
photograph of him. It is not suggested that the photographs 
were shown to the witnesses that the police might obtain a 
clue to the direction in which inquiries might usefully be 
made, or to the person whom it might be proper to arrest. 
The appellant had already been arrested, and the effect of 
what was done was to give the witnesses an opportunity of 
studying a photograph of the appellant before they were 
called on to identify him. That course is indefensible. It 
cannot be right that when a witness, or a possible witness, is 
being called on merely to identify a person who is already 
arrested, that witness, before the identification, should be 
shown a photograph of the accused person... A person who 
has seen a photograph of the accused person may identify 
him simply because he has seen a photograph of him.” 

Where a witness fails to identify an accused on oath in court 
the case must fail, it appears, even though the witness had 
identified the accused at an identification parade (R. v. Lee 
(1927), 20 Cr. App. R. 68). 

Suppose an accused has already been arrested on one charge 
and subsequently the police receive complaints of other 
similar offences. In such circumstances, it is submitted, 
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each charge must be dealt with separately and a properly 
conducted identification parade held for each separate 
complainant. The procedure whereby, for example, a man is 
charged with importuning under the Criminal Law Amendment 
Act, 1885, by several complainants, and is identified on the 
second and third charges, etc., only when he is actually in 
court, is valueless and contrary to the principles of natural 
justice. 

With regard to the identification parade itself, it can be 
deduced from the cases that it should not, for instance, be 
held in a cell, but in a room with plenty of light so that the 
witnesses can have a full, clear view of all the participants. 
The line should be well spread out, so that a witness can 
easily inspect profiles, and it is most important that the police 
should make the line consist of persons as closely resembling 
the appearance of their suspect in clothing, build and general 
appearance, as they can, otherwise the accused will stand 
out and be more likely to be chosen solely on account of his 
dissimilarity from others. All these are matters which should 
be, but often are not, elicited in cross-examination of police 


witnesses. 
G. H.C. V. 


VI—THE USE AND ABUSE OF ORDER 14 


“THE substance of Order 14,” said Lord Esher, M.R., in 
Roberts v. Plant 1895} 1 Q.B. 597, at p. 603, “is that where, 
with reference to a claim within Ord. 3, r. 6, the plaintiff 
can show to the satisfaction of the judge that he has a clear 
case against the defendant, which the defendant cannot 
possibly answer, the judge may give the plaintiff leave to 
enter judgment forthwith, without the expense and delay 
which would be involved in letting the case go on to trial 
in the ordinary way.” 

To this academically correct statement of the advantages 
accruing to a plaintiff by the use in appropriate cases of the 
Ord. 14 procedure many practitioners would add that in 
practice it obliges the defendant at an early stage of the 
proceedings to put on oath any defence he may have. We 
must beware, however, of too facile an assumption that the 
summary judgment procedure can always be properly used in 
this way. 

Because of the deletion of a few words in 1933, r. 1 of 
Ord. 14 no longer requires a defendant to satisfy the judge 
“by affidavit, by his own viva voce evidence or otherwise ”’ 
of the existence of a good defence, or that he is entitled to 
defend. But r. 3 still says that the defendant may show 
cause against the application for judgment “ by affidavit, 
or the judge may allow the defendant to be examined on 
oath.”” (References to the judge in Ord. 14 mean, virtually, 
so far as proceedings in the King’s Bench Division are 
concerned, the master or district registrar subject to review 
by the judge (cf. Ord. 54, rr. 12 and 21).) In practice a 
defendant desiring leave to defend will in almost all cases file 
an affidavit by himself or by someone on his behalf. 

Whether he files an affidavit or not, the primary onus is 
upon the defendant to satisfy the master at least that there 
exists a possible defence. This onus is in practice a 
comparatively light one. The plaintiff has his difficulties too. 
As is well known, the application for judgment has to be 
supported by affidavit, and this requirement is inexorable. 
Rule 1 (a) authorises the application by the plaintiff ‘on 
affidavit made by himself or by any other person who can 
swear positively to the facts,” and in real life the affidavit, 
duly sworn, must be presented at the Summons and Order 


Department or at the District Registry before the summons 
will be allowed to issue. The affidavit must verify the cause 
of action and if any liquidated demand is claimed the amount 
thereof. It must further state that in the deponent’s belief 
there is no defence to the action except as to the amount of 
any damages claimed. 

Now this is where any general assumption that an Ord. 14 
summons will show whether or not there is any defence 
requires qualification. For in many cases the matters in 
dispute between the parties will already, before the start 
of the proceedings, have been the subject of negotiation 
between the parties and their solicitors, in the course of 
which a disputed issue of fact or law has emerged. That 
it would be improper in such a case to attempt to make use 
of the summary judgment process is perhaps self-obvious. 
Yet as long ago as 1911 Vaughan, Williams, L.J., said: 
“Order 14 is an order which can be and often is abused. 
A plaintiff's legal adviser may advise him that, though there 
is not much prospect of his getting judgment under Order 14, 
and the defendant will probably get unconditional leave to 
defend, the defendant may have to swear an’ affidavit in 
answer to an application for judgment, in which he will 
have to disclose on oath what defence he is going to set up, 
and that may be a great assistance to the plaintiff at the 
trial... I hope that this does not often occur, but [ think that 
such a course is sometimes taken, and in my opinion that 
is a manifest abuse of the process of the court ’’ (Symon & Co, 
v. Palmer's Stores (1903), Ltd. [1912] 1 K.B., at p. 204). 

The necessity for the affidavit in support of the summons 
to assert the deponent’s belief in the absence of a defence is 
one sanction against the improper use of the summary 
procedure. Perhaps a more practical measure to the same 
end is the severe provision in the oft-forgotten r. 9 (4) of 
Ord. 14. Usually the costs of an unsuccessful application for 
judgment—i.e., one where leave to defend is given —are 
directed to be costs in the cause. By r. 9 (), however, if 
the plaintiff makes an application under Ord. 14 where the 
case is not within the order, or where the plaintiff, in the 
opinion of the judge, knew that the defendant relied on a 
contention which would entitle him to unconditional leave to 
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defend, the application may be dismissed with costs to be 
paid forthwith by the plaintiff. The question before the Court 
of Appeal in Symon & Co.’s case, supra, turned on whether or 
not the case was one “‘ not within ’’ Ord. 14, so that on their 
setting aside an order for judgment the court might award 
immediate costs against the plaintiff. 

The claim was for money received by the defendants for 
the use of the plaintiffs and the particulars in the special 
indorsement referred to a number of cheques in favour of the 
plaintiffs, some of them drawn by specified banks. In 
verification of this claim and in support of their summons for 
leave to enter judgment under Ord. 14, the plaintiffs filed no 
less than three affidavits by the manager of their business. 
The affidavits purported to trace the cheques via an allegedly 
fraudulent cashier of the plaintiffs to the possession of the 
defendants. The circumstances were naturally not completely 
within the manager’s knowledge, but he sought to overcome 
this difficulty by retailing information obtained from the 
banks which had paid the cheques to the credit of the 
defendants. The paid cheques were exhibited to one of the 
affidavits. Now in Lagos v. Grunwaldt {1910} 1 K.B. 41 it 
had been held that the information and belief of a deponent 
who swore a verifying affidavit under Ord. 14 was insufficient. 
Apart from the statement that there is no defence, the 
deponent must swear positively to facts. This is in contrast 
with the usual situation in interlocutory proceedings where 
evidence of information and belief is generally sufficient 
provided that the sources and grounds thereof are stated 
(Ord. 38, r. 3). (The new r. 10 of Ord. 14 applicable in 
applications by the Crown for judgment also authorises an 
affidavit to the best of the deponent’s knowledge and belief.) 

Accordingly, in the Svmon & Co. case the Court of Appeal 
regarded the various affidavits filed on behalf of the plaintiffs 
as quite insufficient to support the order made below giving 
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judgment for part of the claim. Further, the court held by a 
majority that the effect of that insufficiency was that there 
was no jurisdiction under Ord. 14 ; in other words, that the 
case was “not within the order,’”’ with the result that the 
penalty of costs was exigible against the plaintiffs. 

Another case in which r. 9 (+) of Ord. 14 was mentioned 
is reported at 92 Sor. J. 556 in the form of a practice note. 
Slade, J., in a case before him on the 14th July, 1948, said 
that the sub-rule could properly have been acted on where 
the plaintiff in an action to recover what was in fact a betting 
debt made no mention in the statement of claim of that fact, 
and swore that he believed there was no defence to the action. 


Alongside these two illustrations of the strict construction 
put by the court upon the terms and conditions of the 
summary process we may record a recent case in which, while 
not suggesting that the proceedings were in any way improperly 
constituted under Ord. 14, the Court of Appeal found it 
expedient, for the saving of delay and costs, to give leave to 
defend, although it was clear in the present state of the law 
that the plaintiffs were right and the defendants wrong. 
Public Trustee v. Dierken (1951), 95 Sor. J. 451, raised the 
same point as the Court of Appeal decided in the rent 
restrictions case of Knightsbridge Estates Trust, Ltd. v. Deeley 
[1950] 2 K.B. 228. That point is, however, to be taken to 
the House of Lords in a case subsequent to Knightsbridge 
Estates. The real question in Dierken’s case, Somervell, L.J., 
explained, was whether the Court of Appeal should affirm the 
order for summary judgment leaving the defendant to take 
to the House of Lords the interlocutory issue whether there 
should be leave to defend, or whether the Court of Appeal 
should themselves give leave to defend. The latter was the 
convenient course and one which the court clearly had power 
to pursue. The alternative might mean two hearings before 
the House, delay and increased costs. 

j. F. J. 


VARIATIONS OF SETTLEMENTS ON DISSOLUTION OF 
| MARRIAGE 


SECTION 25 of the Matrimonial Causes Act, 1950 (which 
reproduces the provisions of s. 192 of the Supreme Court of 
Judicature (Consolidation) Act, 1925), provides that the 
court may, after pronouncing a decree for divorce or nullity 
of marriage, inquire into the existence of ante-nuptial or 
post-nuptial settlements made on the parties whose marriage 
is the subject of the decree, and may make such order with 
reference to the application of the property settled either 
for the benefit of the children of or the parties to the marriage 
as the court thinks fit. The recent decision in Lort-Williams v. 
Lort-Williams, p. 529, ante, was concerned with the meaning 
of the expression “ post-nuptial settlement ”’ in this provision. 

A single-premium policy was taken out by trustees on 
the life of H, and the moneys payable thereunder were by the 
policy expressed to be payable to the trustees as ‘‘ moneys 
payable under this policy effected for the benefit of the widow 
or children or any of them” of H as he should by will or 
deed appoint. The policy contained reference to s. 11 of the 
Married Women’s Property Act, 1882. It was held that 
the policy did in fact fall within that section, which provides 
(tnter alia) that a policy of assurance effected by any man 
on his own life, and expressed to be “‘ for the benefit of his 
wife, or of his children, or of his wife and children, or any 
of them, shall create a trust in favour of the objects therein 


named, and the ‘moneys payable under any such policy shall 
not, so long as any object of the trusts remains unperformed, 
form part of the estate of the insured, or be subject to his 
or her debts.” 

It may here be said that the last part of this provision, 
that a policy taken out under s. 11 shall not form part of 
the estate of the insured, renders such a policy an extremely 
valuable asset in the case of a large estate, since the policy 
moneys are, as a result of this provision, treated for estate 
duty purposes as an. estate by themselves, and are not 
aggregated with the remainder of the estate. But that is 
by the way, and I only mention the point because my own 
experience shows that this particular feature of policies 
taken out under the Act of 1882 is not as widely appreciated 
as it should be. 

In the case under review the parties had been married 
for some years when the policy was taken out, and the question 
before the court was whether the policy constituted a “ post- 
nuptial settlement ”’ within the meaning of s. 25 of the Act 
of 1950 so as to be capable of being varied under that section 
in favour of the wife after the wife had obtained a decree 
of divorce against the husband. The Court of Appeal, 
affirming the decision of Wallington, J., held that the policy 
did constitute such a settlement. 
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The principal argument put forward on behalf of the 
husband against this view was that the policy had been 
effected ex facie for the widow of the insured, and that this 
provision imported a double contingency so far as the interest 
under the policy of the wife was concerned, in that (i) she 
had to survive the husband in order to benefit, and (ii) she 
had to survive him as his widow. Another way of putting 
the same argument was that the policy could not be said to 
be a post-nuptial settlement, i.e., a settlement made because 
of marriage and with reference to the interests of the married 
parties or their children (Hargreaves v. Hargreaves (1926) 
P. 42, 45), because the policy did not contemplate a particular 
marriage, but was directed to any widow that the insured 
might leave. (A policy taken out under the Married Women’s 
Property Act, 1882, and expressed to be for the benefit of the 
insured’s wife and children is effective to confer an interest 
on a widow by a second marriage, i.e., by a marriage other than 
that subsisting at the date of the policy (Re Browne’s Policy 
{1903} 1 Ch. 188).) 

This argument was not accepted. Somervell, L.J., did 
not think that either the circumstance that the interest taken 
by the wife was a contingent interest, or the circumstance 
that, in a certain event, the wife of a subsequent marriage 
would benefit under the policy, took the policy out of the 
meaning of “settlement’”’ in s. 25, and Denning, L.J., 
expressed the view that this expression was not used in the 
provision in question in the conveyancing sense of 
“ settlement.” 

A correspondent has written to suggest that this decision is 
in conflict with the decision in Re Parker’s Policy {1906} 1 Ch. 
526. I do not think I can agree that the two decisions are 
irreconcilable, but even if there is no actual conflict, the 
effect of the decision in the recent case, when considered in 
the light of the earlier cases on policies taken out under the 
Married Women’s Property Acts, of which Re Parker’s Policy 
is an example, may be very awkward. 

In the latter case a married man took out two policies 
under s. 10 of the Married Women’s Property Act, 1870, 
whereby it was expressed that his widow or widow and children 
should be entitled to receive the policy moneys after the death 
of the husband in such shares and in such manner as he 
should by deed or will appoint. There are verbal differences 
between s. 10 of the Act of 1870 and s. 11 of the Act of 1882, 
but these are immaterial. The first wife of the insured, 
who was alive at the date when the policies were taken out, 
died subsequently, leaving children, and the insured married 
again and was survived by his second wife. It was held, 
following Re Browne’s Policy, supra, that the second wife 
was a wife for the purposes of s. 10 of the Act of 1870, and 
that she was entitled to the policy moneys under an appoint- 
ment by deed which the husband had executed in her favour. 

The decisions in the three cases above mentioned, taken 
together, thus show that more than one wife can be interested 
at different times in a policy taken out under the Married 
Women’s Property Act, 1882, in favour of the wife (or widow), 
or the wife (or widow) and the children of the insured (the 
words ‘“ wife”? and “ widow”’ being now for this purpose 
synonymous (Lort-Williams v. Lort-Williams, supra)). A 
variation of a settlement by the court under s. 25 of the Act 
of 1950 usually takes the form of providing for the aggrieved 
spouse or for the children of the marriage in respect of which a 
decree has been pronounced, or for some of these persons, 
some immediate vested interest in the trust premises in lieu 
of a deferred interest therein to which those persons are 
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entitled under the strict terms of the settlement, if such 
provision can be made at the expense of the guilty party. 
If the provision of an immediate benefit is impossible, as it is 
in the case of settlements of life policy moneys, variation 
may take the form of converting a contingent interest, or 
even a mere sfes, into a vested interest. In the case of a 
policy under the Married Women’s Property Act, 1882, in 
which the interests of a spouse and any children of the insured 
must necessarily be deferred interests, a variation of the 
settlement created by the policy can only take the form of 
writing the names of the insured’s spouse, or spouse and 
children, into the policy, with the result that the spouse, 
or spouse and children, would thereupon take absolute 
vested interests in the policy moneys, or in such part of the 
policy moneys as might be specified in the order of variation, 
from the date of the order (cf. Cousins v. Sun Life Assurance 
Society |1933|} Ch. 126, on the effect of a beneficiary being 
named in a policy taken out under the Married Women's 
Property Act, 1882). 

Such a variation must operate to defeat the interests in 
such a policy of a subsequent wife of the insured (who, as 
Re Browne's Policy, supra, shows, is entitled to benefit 
thereunder), and also the children of the insured by a subse 
quent marriage (who are similarly entitled: see Re Parker's 
Policy, supra, where it was admitted that the child of the 
insured’s second marriage with the wife who successfully 
claimed the policy moneys would have been entitled to share 
in those moneys equally with the children of the marriage 
subsisting at the date of the policies, if the second wife's 
claim had failed). But if that is the result, does it not 
override the probable intention of the insured, at any rate 
in the case where the policy is expressed to be taken out 
for the benefit of his widow, or for the benefit of his widow 
and children? In Re Browne’s Policy, supra, where the 
precise question was whether, in a settlement expressed to be 
for the benefit of the insured’s wife and children, the use 
of the word “ wife”’ restricted the benefit of the policy 
to the wife existing at the date of the policy, Kekewich, J., 
referred to the presumption, “ which is rather one of common 
parlance and common sense than of law, though it has been 
recognised by legal authority, that a married man speaking 
of his wife intends his wife at that time, and does not con- 
template one whom he may marry after her death ’’ ; but 
he went on to observe that, “in construing an instrument 
intended to make provision for a wife after the husband's 
death, this seems to lose weight, and is counterVailed by the 
consideration that he in all probability intended to provide 
for her who survived him, and for that reason stood in need 
of the provision.”’ Perhaps the key to this question lies in 
the last words of this excerpt : a divorced wife, for example, 
may also be in need of provision and may also survive the 
husband ; and if the only property out of which her provision, 
or some part of it, can be made is a settlement consisting of a 
Married Women’s Property Act policy expressed to be for the 
benefit of a widow of the insured, the court is right to have 
recourse to that settlement for this particular purpose. 

That, at any rate, is what the Court of Appeal have held 
in Lort-Williams v. Lort-Williams, supra, and as the decision 
in Re Parker's Policy, supra, was a decision at first instance 
I cannot follow my correspondent in describing the inter- 
relations of these decisions as a conflict. So far as the two 
are incompatible, the latter must now be treated as over- 
ruled by the former. But the general effect of the recent 
decision, when examined in the light of the earlier cases, is, 
I agree, not entirely happy. “ABC” 
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HERE AND THERE 


OTHER MEN'S SHOES 
THE fascinating game of “ other men’s shoes”? and * other 
men’s wigs’ has had quite a long run this time since the 
Lord Chief Justice forecast so far ahead the impending 
retirement of Humphreys, J., to that condition of ease and 
dignity where, after all these years, the wicked will cease 
from troubling him and (less satisfactory for the administra- 
tion of the criminal law) he will cease from troubling the 


wicked. While we do not ourselves join in the form-studying, 
sweep organising, crystal-gazing and general tipstercraft 


rife in the Temple and Fleet Street when any judicial appoint- 
ment is impending or afoot, I think we may safely say that 
it is generally felt that the succession might most usefully 
go to some candidate (if candidates there be for the diminished 
financial glorics of the Bench) who knows from experience 
in and about the Central Criminal Court just what the 
treatment is for those citizens who are so maladjusted as to 
bring themselves within the scope of the subject-matter of 
Archbold. One evening paper that has been running a 
line in judicial heredity in its gossip column (the Russells, 
the Romers, the Coleridges, etc.) could not, of course, resist 
speculating on similar possibilities in the future but impartially 
tipped a couple of other runners. 

SELF-PORTRATT OF HUMPHREYS, J. 
Humpureys, J., has been adopted by the public and the 
Press, rather as was Avory, J., in his day, as the personification 
of British criminal justice, though in complaisance he has 
proved better valuc to Fleet Street than his Rhadamanthine 
predecessor who (may we say it now ?——well, after all it has 
been said already in respectable print) “‘ went through life 
looking like a disgruntled horse coper.”” Sir Travers has not 
been unknown as a contributor to the public prints and at this 
very moment there is a collection of his trials running 
(evidently with his ¢mprimatur) evening by evening. His 
lively book of autobiographical reminiscences by no means 
suggests the Stud Book title origiii which in the preface he 
attributes to it—“ by Lumbago out of Long Vacation.’ 
Avory, J., left it to his faithful clerk to paint his portrait 
in his own recollections, for he was himself by no means of a 
literary turn of mind. Hawkins, J., who preceded him in the 
16le of embodiment of criminal justice, left it to a literary 
silk to put his memoirs into shape. But Humphreys, J., 
did his own job on his own lines and painted as clear a 
self-portrait as anyone could wish. 


THOSE WERE THI DAYS 
“On 4th August, 1807, [ was born within sound of Bow 
Bells into what was, I suppose, a typical mid-Viectorian 


middle-class London household.”” That tells you a great 
deal to start with. For holidays there was the usual month 
at the seaside at Brighton or Scarborough, for Sunday recrea 
tion a bicycle ride of thirty miles each way to Bray-on-Thames 
for a vigorous afternoon’s punting or sculling; and _ the 
bicycle was a “ penny-farthing ” (big wheel in front and litt 
one behind) with a very hard saddle and very small tyres 
travelling over very uneven roads. He had an interesting 
set of relatives. His father was one of the few solicitors 
of his day who specialised in criminal cases. One of his 
mother’s brothers was Corney Grain, prince of satirical 
entertainers in his day—he was called to the Bar but never 
practised—-and his Uncle Hardinge who had married his 
\unt Caroline was Hardinge Giffard, Q.C., and became 
Karl of Halsbury, L.C. To carry the legal line yet farther 
back, his grandfather, like his father, was a busy London 
solicitor ; so that carries his antecedents in the law back 
at any rate 130 years. How different from now was the 
forensic scene where Travers Humphreys was a junior. Is 
there anything now approaching the scenes he describes 
when the pickpockets who haunted the metropolitan railway 
stations were defended by their favourite counsel? ‘‘ Thorne 
Cole looked rather like a beer barrel with limbs and was the 
possessor of a particularly loud and raucous voice. ... His 
defence was naturally based on the difficulty of identifying 
with accuracy any individual in the conditions prevailing. 
He would remind the jury . . . of the general confusion when 
the train was at the platform by stamping on the ground, 
knocking a book or two off the desk and imitating the waving 
of the green flag and the blowing of the whistle by the guard. 
He would then give what a music-hall programme would 
describe as his inimitable representation of the scene on the 
exit of the train. With a large book held in both hands 
he would bang repeatedly on the desk in front of him with, 
at first, intervals of a second or so, rapidly lessening as the 
train Was supposed to be gathering speed, until any books 
or papers belonging to other counsel would be jumping 
about. Meanwhile poor Edlin (the chairman) would be 
protesting loudly with his ‘ Pray, pray, Mr. Thorne Cole, 
spare us, spare us.’ Thorne Cole would be shouting, the 
Bar and the jury and frequently the spectators would be 
roaring with laughter until with a final whistle Thorne Cole 
would subside. He retired to the robing room at the door 
of which he could occasionally be seen watching the summing- 
up with a pint pot of stout in bis hand.”” As Humphreys, J., 
in his preface: ‘‘ Those were the Days!” And 
wouldn't you have liked to see them too ? 
RICHARD KcE, 
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SOCIETIES 


THE UNITED LAW SOCIETY 

The United Law Society commences its next 
Sth October, 1951, and the session continues until the following 
April. Meetings are held weekly on Mondays at 7.15 p.m. in 
Gray’s Inn Common Room. 

Barristers, solicitors, bar students,  articled and 
matriculated students of any university, studying for a law 
school or a degree in law, or who have passed the examination 
in a law school or the examination qualifying them for a law 
degree, are clegible as members and are very welcome, regardless 
of whether or not they have had any previous experience in 
debating. The Society is also very pleased to see visitors at its 
debates, which during thic last session had an average of about 
thirty members. 

The entrance fee is 10s. 
10s. Ladies or gentlemen wishing to become members should 
communicate either with the Secretary, Mr. Alan Gartitt, of 
No. 1 Dr. Johnson’s Buildings, Temple, E.C.4, or with the 
Assistant Secretary, Mr. ID. N. IWeating, of No. 11) King’s Bench 
Walk, Temple, E.C.4. 


SessIoOn On 


clerks 


and the annual subscription is also 


The Society holds an annual dinner in December, which last 
year was presided over by Sir Raymond Evershed, M.R. 


THE SOLICITORS’ MANAGING CLERKS’ 
ASSOCIATION 

A series of lectures for junior law clerks has been arranged for 
the coming winter. They will be given in the Lord Chief Justice’s 
Court each Monday evening at 6.15 p.m., commencing on 
Sth October, 1951. 

The subjects to be dealt with are “ Proceedings in the King’s 
Bench and Chancery Division,” ‘‘ Conveyancing ’’ (elementary) 
and “ Probate and Administration Practice and Procedure.” ~ 

Prints of the synopsis giving full details and the fees payable 
are now available at the offices of the Association at Maltravers 
House, Arundel Street, Strand, W.C.2. 


The annual conference of the Incorporated Association of 
Kating and Valuation Officers will be held on 5th and 6th October, 
1951, at the Central Hall, Westminster. 
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REVIEWS 


The Leasehold Property (Temporary Provisions) Act, 
1951.) Current Law Guide No. 8: By J. Muir Wart, M.A., 
Barrister-at-Law. 1951. London: Sweet & Maxwell, Ltd. ; 
Stevens & Sons, Ltd. 7s. 6d. net. 


(he author (who also wrote No. 7 in the series dealing with 
the Landlord and Tenant (Rent Control) Act, 19-49) gives us 
both an exposition of and a commentary on the subject-matter 
of the new work. He is master of a pleasant, colloquial style ; 
anyone who may have occasion to make himself familiar with 
the Act in the course of, say, a railway journey, will be well 
advised to slip this “Guide” into his pocket. It may be 
that some of the observations made, e.g., those on the effect 
of the legislation on property management (the author is 
joint assistant secretary of the Chartered Auctioneers’ and 
Estate Agents’ Institute) will not be of immediate practical 
assistance to a lawyer called upon to advise a client on some 
problem arising out of the Act. But the many references to 
background and motives and objects are not out of place in 
a work dealing with a measure of this kind, i.e., one which is 
bound to drive courts to consider such matters when inter- 
preting its novel provisions. The chapters in which the Act 
is explained in this way (and in which the discussion of some 
difficulties arising out of ss. 1 and 2, and of the scope of s. 7, on 
pp. 17 and 27 respectively, are of special value to practitioners), 
are followed by an annotated text of Act and regulations in 
which all the most useful authorities will be found cited. 


Oyez Practice Notes No. 19: Land Charges. By R. N. D. 
HAMILTON, Solicitor. 1951. London: The Solicitors’ 
Law Stationery Society, Ltd. 6s. 6d. net. 

It is not necessary to recommend anything written by 
Mr. Hamilton to readers of THE SOLICITORS’ JOURNAL. The 
series Cf “* Oyez Practice Notes ”’ is distinguished by concen- 
tration on subjects on which accurate informiation is required 
in a form suitable for quick reference. This addition to the 
series meets these requirements admirably. No inaccurate or 
misleading statement can be found in it. It deals in a clear 
inanner with the problems of everyday practice, using an 
arrangement which enables a point of doubt to be settled as 
quickly as possible. It is apparent that the author has made 
firm and wise decisions as to the matters which arise sufficiently 
frequently in practice to justify mention. Consequently, the 
reviewer hesitates before suggesting additions, but perhaps 
some recent statutory provisions might be included in a 
further edition. Tor instance, the fact that money due on 
redemption of land tax is made a land charge Class B by the 
finance Act, 1949, s. 40 (4), might be noted. Such land 
charges may be found quite frequently in the near future : 
the important point is that a purchaser will not need to bother 
about the possibility of a charge for redemption money if 
there is no entry in the register. 

It is often easier for a writer to discuss a difficult question 
of law than to give a complete account of the forms to be 
used, where they can be purchased and how they must be 
stamped. The writer of this booklet has made no mistake 
about the type of information it should contain and, as a 
result, it will save a great deal of time to solicitors and their 


clerks. 


A Guide to Compulsory Purchase and Compensation. 
Second Edition. By R. D. StewArt-Browy, Barrister-at- 
Law. 1951. London: Sweet & Maxwell, Ltd. 10s. 6d. net. 


This is the second edition of “ Compulsory Purchase and 
Compensation,”” which appeared in 1948 as “ Current Law 
Guide No, 6.” Of the first edition the reviewer wrote : 
Those readers, and they will be many, who are brought into 
contact with compulsory purchase will find this little book 


most useful to guide them through the various statutory 
provisions.’’ This remains true of the new edition, in which 
the work has been brought up to date, and, in particular, the 
chapter on “‘ Procedure for Assessment of Compensation ”’ 
has been re-written to take account of the Lands Tribunal 
Act, 1949. The new edition appears in a more attractive 
form than the original one and has stiff covers. 


Oyez Practice Notes No. 23: Divorce Costs. by J. L. R. 
Rosinson. 1951. London: The Solicitors’ Law Stationery 
Society, Ltd. 5s. net. 


The need for an up-to-date publication gathering together 
the somewhat scattered provisions relating to costs in 
matrimonial causes has been felt for some time, and in this 
booklet Mr. Robinson deals with the subject in a concise but 
thorough manner. The positions and respective liabilities of 
the different parties and interveners are fully dealt with and 
reminders given on such matters as the liability of the husband 
for the wife’s solicitor and client bill when it is a “ necessary.” 
The costs of assisted persons under the Legal Aid and Advice 
Act, 1949, receive special mention and the notes on this 
subject cover many of the practical details which have 
emerged in the course of the working of the Legal Aid Scheme 
since it came into operation. Of particular interest is the 
chapter on estimating costs—always a “ rash and hazardous 
speculation,’ but one which clients demand in almost every 
case. The information collected here will, however, enable 
the possibility of error in the estimate to be reduced to a 
minimum. In the appendix, besides extracts from the 
Matrimonial Causes Rules, 1950, there are twelve precedents 
of bills of costs and, so often do costs precedents lag behind 
changes in practice, it is a pleasure to note that these have 
been based on the latest changes in divorce practice. The 
precedents are unusually helpful in the detail which they give, 
particularly in such items as “ Instructions for Brief.” That 
five guineas only will be allowed by the taxing officer for the 
fee on counsel’s brief in an undefended case might, perhaps, 
have been more emphatically stated than appears in the text. 
Also there is a printing error (in favour of the client) in the 
amount allowed for drawing the brief on an appeal to the 
Court of Appeal. These matters do not, however, detract 
from an otherwise excellently prepared booklet. The inclusion 
of the Table of Fees of 1859 is a melancholy reminder of the 
period from which the majority of litigation costs items date 
and a mute indication, if any were needed, that revision of 
the basis of the charges in this sphere is long overdue, 
Nevertheless, Mr. Robinson’s booklet serves, and serves 
admirably, a present and very pressing need and we feel sure 
that all practitioners in the Divorce Division and their clerks 
will find it of inestimable value. 


Magistrates’ Courts. Two Lectures by JAMES WHITESIDE, 
Solicitor, Editor of Stone’s Justices’ Manual, President of 
the Justices’ Clerks’ Society. 1951. London: The Law 
Society. Price 4s. 

This forty-four page pamphlet contains the text of two 
lectures given by Mr. Whiteside at The Law Society's Hall 
in January. We unhesitatingly commend it to all 
practitioners in magistrates’ courts and to their clerks. 
Mr. Whiteside survevs the field of work of magistrates on both 
the criminal and the civil side and covers an amazing amount 
of ground in a lucid and frequently witty manner. He has 
many comments on advocacy as well, which deserve careful 
study by all young advocates and would-be advocates, and 
could with advantage be read by older hands. 

In all, there is much wise advice on many matters of summary 
jurisdiction in the pamphlet and it will be a most useful 
addition to every office library. 
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NOTES OF CASES 


COURT OF APPEAL 
CLAIM TO NEW TENANCY: SUB-TENANT AND 
“PREDECESSOR IN TITLE” 
Williams v. Portman (Viscount) 
Ievershed, M.R., Jenkins and Birkett, L.JJ. 12th July, 1951 
Appeal from Marylebone County Court. 


In March, 1945, the appellant, whose business was that of a 
jeweller and watchmaker, was granted a lease for six years of 
business premises. In April, 1945, owing to ill-health he granted 
a sub-lease of the premises for one year, with an option to renew 
for a year, to a sub-tenant who proceeded to carry on there a 
similar business quite separate from the tenant’s. In July, 1946, 
the sub-tenant, although he had exercised his option, went out 
of possession on receipt of compensation by the tenant, who then 
carried on his own business on the premises. With the approach 
of the end of his tenancy in 1951, the tenant claimed a new lease 
from his landlord under s. 5 of the Landlord and Tenant Act, 
1927, contending that the compensation would be insufficient 
which was payable to him under s. 4 (1) for goodwill arising 
“by reason of the carrying on by him or his predecessors in title 
at the premises of a trade... for... not less than [five 
years.”’” The period before the end of the lease in 1951 during 
which the tenant had been carrying on his business on the 
premises did not amount to five years, and the county court 
judge held that the sub-tenant was not the tenant’s “‘ predecessor 
in title ’ within the meaning of s. 4 (1), so that the period of his 
carrying on business could not be aggregated with the tenant’s 
period. The judge therefore dismissed the tenant’s claim. The 
tenant appealed. 

IEEVERSHED, M.R., said that it could not be held that a tenant 
who had granted a sub-tenancy and, as the result of an arrange- 
ment for determining it, had resumed possession, had derived 
his title from the sub-tenant. It was argued for the tenant that 
a surrender, which had taken place here, might take place by 
deed or by operation of law. The simplest example of surrender 
by operation of law was where a tenant had gone out of possession 
in circumstances from which the obvious inference was that the 
relation of landlord and tenant was to be regarded as terminated. 
Irom that it was sought to infer that the reference to ‘‘ operation 
of law’ must comprehend, at any rate, a case where a tenant 
had resumed a right to possession (with which he had formerly 
parted in consequence of a sub-lease) as a result of a surrender 
by operation of law. The argument was ingenious, but could not 
be supported. The matter was concluded if the definition of 
“tenant ’’ and that of “‘ predecessor in title’’ ins. 25 (1) of the 
Act of 1927 were read together. Thus, the beginning of the 
latter definition, if the definition of tenant already given were 
substituted in it for the word “ tenant,’’ would read: ‘‘ the 


in possession to the holding under any contract of tenancy .. . 
means any person through whom the person entitled in possession 
to the holding under the contract of tenancy has derived 
title . . . ”’ When the definition was so read plainly, so far as 
concerned the present case, the tenant could not qualify for 
compensation, for the sub-tenant was not his predecessor in title. 
No doubt, where third parties were concerned, a surrender might 
not for all purposes wholly extinguish the term surrendered ; 
but, in the present case, what occurred in July, 1946, inevitably 
wholly put an end to the sub-term subsisting between the tenant 
and his sub-tenant, so that the tenant, when he resumed 
possession, did so exclusively by virtue of his right to possession 
under the lease which had been granted to him, and not at all 
through or in consequence of the sub-tenancy which he had 
himself granted. Thus, the sub-tenant could not have been his 
‘* predecessor in title ’’ within the meaning of s. 4 (1). So to hold 
in no way ran counter to anything said in Lawrence v. Sinclair 
(1949; 2 K.B. 77; 93 SoL. J. 197. Had the sub-tenant been 
carrying on the tenant’s business for him, the tenant might not 
have been deprived of his right merely because, as part of the 
mechanics of the arrangement, a sub-tenancy had been granted. 
But the sub-tenant’s business was wholly distinct from the 
tenant’s : he was not carrying on the business as an agent. The 
appeal failed. 

Jenkins and Birkett, L.JJ., agreed. Appeal dismissed. 

APPEARANCES: H. Vester (Bulcraig & Davis); L. A. Blundell 
(Wilde, Sapte & Co.). 

{Reported by k. C. Catburn, Esq., Barrister-at-Law.] 


PROCEDURE: PARTICULARS BEFORE DEFENCE 
Ross v. Blakes Motors, Ltd. 
Jenkins and Birkett, L.JJ. 25th July, 1951 

Appeal from Ormerod, J., in chambers. 

The plaintiff alleged in his statement of claim that the defendant 
motor car dealers had failed to deliver within a reasonable tin 
and in rotation a new Vauxhall car ordered by him in Jun 
1946, and had delivered such a car to persons who had placed 
their orders later than he. The defendants, before deliver, 
of the defence, asked for particulars, among others, of the allega 
tion of non-rotational deliveries. The plaintiff supplied par 
ticulars of one such alleged delivery, but it was proved that the 
customer in question had placed his order before the plaintift. 
The defendants’ application for particulars of further alleged 
non-rotational deliveries was refused by Ormerod, J., affirming 
the master. The defendants appealed. 

Jenkins, L.J., said that an order for particulars of a stetement 
of claim before delivery of the defence, was (see R.S.C., Ord. 19, 
r. 7B) recognised as an exceptional order which the court ought 
not to make, unless the particulars were necessary or desirable 
to enable the defendants to plead. The matter was one for the 
discretion of the master and then of the judge. It was conceded 
for the defendants that, where there was some fiduciary relation- 
ship or relationship of principal and agent between the plaintiff and 
defendant and the plaintiff was alleging some fraud or breach 
of duty against the agent or person standing in a fiduciary 
relationship to him, the plaintiff would not as a rule be ordered 
to give particulars of matters not within his knowledge, but such 
as to be within the knowledge of the defendant, until he had had 
discovery. Counsel had referred to Whyte v. Ahrens (1884), 
26 Ch. D. 717, Leitch v. Abbott (1886), 31 Ch. D. 374, and Sachs v. 
Spielman (1887), 37 Ch. D. 295, but pointed out that here neither 
relationship existed. His lordship referred to Millar v. Harper 
(1888), 38 Ch, D, 110, at p. 112, Zierenberg v. Labouchére |1893 
2 O.B. 183, at p. 188, and Waynes Merthyr Co. v. Radford & Co. 

1896) 1 Ch. 29, and said that, taking those authorities together, 
it seemed to him impossible to hold that the practice of refusing 
particulars until after discovery was limited to cases in which 
a fiduciary relationship like that of principal and agent existed 
between the parties. The court would exercise its discretion 
on all the circumstances in each case. The allegation that the 
principle of strict rotation had been departed from by the defen- 
dants to the plaintiff's detriment could not fairly be classed as a 
purely fishing allegation since there was the relationship ol 
vendor and purchaser between the parties. It was not reasonable 
of the defendants to say that they were willing to justify delivery 
of any particular new Vauxhall motor car which the plaintitt 
complained had been delivered by them in breach of the alleged 
agreement and ‘to give full discovery in the action in relation 
toit; in other words that if the plaintift could tell to the defendants 
something which quite palpably was not within his own knowledge, 
then the defendants would prove that they were subject to 
direction as to priority from the manufacturers. It was not 
as if the defendants had denied that they had delivered any 
motor car out of chronological rotation. This was not a cast 
in which it would be proper to order particulars before defence, 
and it was clear that the judge, in the exercise of his discretion, 
might properly come to the conclusion that the particulars in 
question should not be ordered until after discovery. 

Birkett, L.J., concurred. Appeal dismissed. 

APPEARANCES: D,. N. Pritt, K.C., and Guy Aldous (Osmond, 
Bard & Westbrook); A. Karmel and Peter Boydell (lsador 
Goldman & Son, for Joseph B, Levy, Manchester), 

(Reported by R. C. Catpurn, Esq., Barrister-at-Law ] 


RENT RESTRICTION : POSSESSION FOR NON-PAYMENT 
OF RENT: REASONABLENESS 
Dellenty v. Pellow 

Evershed, M.R., Jenkins and Birkett, L.JJ. 

Appeal from Ilford County Court. 

The statutory tenant of a dwelling-house had a bad record 
with regard to his rent, having several times been summoned 
for non-payment. The rent being again more than a year in 
arrear, the county court judge made an order for possession on 
application by the landlord, notwithstanding the fact that the 
tenant had paid the arrears of rent into court before judgment. 
The tenant appealed. 


26th July, 1951 
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Jenkins, L.J., said that it was argued that it could not be 
reasonable to make an order for possession since the ground 
on which possession was sought was non-payment of rent, and 
it was admitted that the whole of the arrears of rent were paid 
into court before judgment. Prima facie where possession was 
sought on the ground of non-payment of rent, and a tenant 
paid rent into court or tendered it before judgment, it would 
not be reasonable to make an order for possession. But here 
there had been a long history of default on the part of the tenant, 
and time after time it had been necessary to issue 3 summons 
against him before rent was paid. In the particular circum- 
stances of the case, there was evidence on which the judge could 
conclude that it was reasonable to make an order for possession. 
It was then argued that no order should have been made here 
because, if an ordinary contractual tenancy had been in question, 
the tenant, on paying into court or tendering to the landlord 
the full amount of rent and costs, would by s. 212 of the Common 
Law Procedure Act, 1852, be granted relief against forfeiture. 
He was unable to follow that argument: the effect of the Rent 
Restriction Acts was to suspend or restrict a landlord’s right to 
possession of premises after the contractual relationship of 
landlord and tenant had ceased. It was no ground for denying 
a landlord possession of controlled premises, where the Acts 
permitted it and the court thought it reasonable to make such an 
order, that, in similar circumstances under a contractual tenancy, 
there would have been a statutory right to relief from forfeiture. 

EVERSHED, M.R., and Birkett, L.J., agreed. Appeal 
dismissed, 

APPEARANCES: B, Caulfield (Kingsford, Dorman & Co., for 
Hatten, Asplin, Jewers & Glenny, Barking) ; J. May (Gibson and 
Weldon, for J. Wilkie Johnstone, Budleigh Salterton). 

(Reported by R. C, Catsurn, Esq., Barrister-at-Law.] 


CHARTERPARTY: OPTION TO PURCHASE SHIP 
Blane Steamships, Ltd. v. Ministry of Transport 


Cohen, Singleton and Morris, L.JJ. 30th July, 1951 


Appeal from Croom- Johnson, J. 


The defendants chartered a cargo steamship to the plaintiffs 
for five years from 3rd August, 1946. By cl. 8, if the ship became 
an actue! or constructive loss, ‘‘ such loss shall be deemed to have 
occurred on, and hereunder this charterparty shall cease as 
from, the day of the casualty resulting in such loss.’’ By cl. 11 
the charterers were given the option to purchase the ship “ as 
she then lies for £130,000 [for which sum the charterers under- 
took to insure her] less depreciation’ at a specified rate. On 
5th September, 1950, the ship went aground. By the 6th it 
had been reported by the master that the ship was in a serious 
situation and on that day the plaintiffs gave their insurers 
notice of abandonment. On the 7th, at 10 a.m., they purported 
to exercise their option to buy the ship (which they would obtain 
for £103,000 in view of depreciation). On the 8th, the ship- 
owners refused to accept the validity of that exercise and on the 
same day they gave notice of abandonment of the ship to the 
underwriters who, on the 20th, accepted her as having become 
a constructive total loss on the 12th. On that day the 
charterers brought an action for a declaration that the option 
to purchase had been validly exercised. The shipowners, by 
counter-claim, claimed to be entitled to the benefit of the ship’s 
insurance policies. Croom-Johnson, J., decided for the ship- 
owners on claim and counter-claim, and the charterers now 
appealed. (Cur. adv. vult.) 

COHEN, L.J., reading his judgment, said that the charterers 
contended that the ship was not a constructive total loss at 
10 a.m. on 7th September when they exercised their option and 
that, even if it was, they were still entitled to exercise the option. 
The owners contended : (1) that the ship was an actual total loss 
when she grounded on 5th September, or at any rate before 
10 a.m. on 7th September. If that was so, it was common ground 
that the owners were entitled to succeed; (2) that the ship was 
a constructive total loss at the moment when the option was 
exercised and that that was sufficient to entitle the owners to 
succeed ; and (3) that the ship was before 10 a.m. on 7th September 
incapable of further use as a ship and would never again be 
capable of such use. Accordingly the commercial purpose of 
the charterparty had been frustrated and both parties were 
discharged from its further performance. In effect, Croom- 
Johnson, J., had said that subject to two questions he would 
decide in the owners’ favour on the ground of frustration. The 
question now relevant was whether cl. 8 of the charterparty, 
providing for the cesser of ‘ire on the occurrence of a total loss 
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(actual or constructive) excluded the implication of a term by 
which the charterparty was automatically terminated on the 
frustration of the commercial purpose of the adventure. It was 
argued for the charterers that cl. 8, taken by itself, or at any 
rate when read with other clauses and in particular clauses 
7 and 10, excluded the implication of the provision in the charter- 
party which the principle of frustration required and _ that, 
even if the implication was not excluded, the contract had not 
been frustrated before 10 a.m. on 7th September. In his (his 
lordship’s) opinion, the intention and effect of the clause was 
to place constructive total loss on the same basis as actual total 
loss; and it was admitted that in the event of actual total loss 
the charterparty would have been brought to an end and that 
the option conferred by cl. 11 would no longer have been 
exercisable. He thought that in any event there was nothing 
in cl. 8 which would exclude the implication of the clause required 
if the doctrine of frustration was to apply, namely, that the 
contract came to an end if the fulfilment of the commercial 


purposes of the charterparty were rendered impossible. Having 
discussed Joseph Constantine Steamship Line, Ltd. v. Imperial 
Smelting Corporation, Ltd. [1942] A.C. 154; Bank Line, Lid. v. 
Arthur Capel & Co. [1919] A.C. 435; Wulukundis v. Norwich 


Union Five Insurance |1937} 1 K.B. 1, and Hirjt Mulji v. Cheong 
Yue Steamship Co., Ltd. (1926) A.C. 497, his lordship said that, 
looking at the contract as a whole, he thought that there was 
nothing in it inconsistent with the implication of a term that 
the commercial impossibility of the further performance of the 
purposes of the charterparty should put an end to it; but that 
the implication of such a term was the natural corollary of cl. 3. 
As for the question whether or not as a matter of fact the charter- 
party was commercially frustrated before 10 a.m. British Summer 
Time on 7th September, he agreed with the judge that it was. 
Like the judge, he did not propose to express an opinion whether 
or not there was an actual and constructive total loss before 
10 a.m. on 7th September or whether if the total loss was 
constructive that fact automatically brought an end to the 
charterparty and prevented the exercise of the right of option 
The appeal failed. 

SINGLETON and Morris, L.JJ., read judgments agreeing that 
the appeal failed. Appeal dismissed. 

APPEARANCES: A. W. Roskill, 1K.C., and E. W. Roskill (Richards, 
Butler & Co.); D. A. Scott Cairns, \K.C., A. A. Mocatta, K.C., 
and R. P. Colinvaux (Treasury Solicitor). 

[Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 
COMPULSORY PURCHASE ORDER: AMENDMENT OF 
OBJECTION OUTSIDE SIX-WEEK PERIOD 
Hanily v. Minister of Local Government and Planning and 
Others 


Cohen and Singleton, L.JJ. 30th July, 1951 
Appeal from Ormerod, J. : 


A compulsory purchase order in respect of the applicant’s land 
was made by the respondents, the Central Land Board, under 
the Town and Country Planning Act, 1947, and confirmed by 
the respondent Minister. Within the six weeks limited by 
para. 15 in Pt. IV of Sched. I to the Acquisition of Land 
(Authorisation Procedure) Act, 1946, she applied to the High 
Court in objection to the Minister’s confirmation of the compulsory 
purchase order, complaining that it was not within the Minister’s 
powers under s. 43 of the Act of 1947 on three grounds. Before 
her application came on for hearing, but after the expiration of 
the six weeks, she sought leave to add a fourth ground. 
Ormerod, J., refused to allow the amendment because in his 
opinion he lacked jurisdiction to allow it. The applicant 
appealed. 

CoHEN, L.J., said that Ormerod, J., 
was governed by the decisions in which the Court of Appeal had 
refused applications to amend which involved, in effect, raising 
a new cause of action which would be barred if a new writ had 
to be issued (see Marshall v. London Passenger Transport Board 
[1936] 3 All E.R. 83, and Batting v. London Passenger Tvansport 
Board [1941] 1 All E.R. 228). The court was not concerned here 
with a new cause of action. All that the Act of 1946 prescribed 
was that the person aggrieved should establish that the authorisa- 
tion of the compulsory purchase order was not empowered under 
the relevant statute. The Act of 1946 did not make it necessary 
to allege anything further. But by K.5.C., Ord. 558, r. 73, the 
notice of motion must state the grounds of the application. But 
that was not a statutory provision. It seemed to him that there 


considered that the issue 
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was nothing inconsistent with the provisions of the Act of 1946 
in applying to the full the power which the court had under 
R.S.C., Ord. 28, r. 1, to allow an amendment, provided that the 
original notice of motion clearly raised the point that the 
authorisation was not empowered by the relevant statute. The 
applicant here was merely seeking leave to deliver further and 
better particulars of the allegation which she had made in her 
original notice of motion. It had been suggested that the Act 
of 1946 intended to impose an absolute limit of six weeks ; but 
the fact that such a short period was specified was against that 
view. There was nothing in the Act of 1946 which compelled 
the conclusion that the courts were deprived of their ordinary 
power to allow an amendment in a proper case. On principle 
Ormerod, J., had power to allow the amendment. 

SINGLETON, L.J., agreed. Appeal allowed. 

APPEARANCES: J. G. Kekwick (Stow & Co.); J. P. Ashworth 
(Lveasury Solicitor). 

[Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 


CHANCERY DIVISION 
PROFITS TAX: PERIOD IN WHICH DIVIDEND 
PAYABLE 
Lamson Paragon Supply Co., Ltd. v. Inland Revenue 
Commissioners 
13th July, 1951 
Case stated by the Commissioners for the Special Purposes 
of the Income Tax Acts. 


Harman, J. 


The appellant company were incorporated in 1902 and carried 
on the business of account book and stationery manufacturers. 
Their balance sheet for the year ending 3lst January, 1947, 
showed that 500,200 ordinary shares of 5s. each in a subsidiary 
company were segregated for distribution by way of capital 
bonus to the shareholders in the appellant company. The report 
of the directors of the appellant company proposed the distribution, 
as a special dividend or bonus and out of the capital reserve, 
of one ordinary 5s. fully paid share in the subsidiary company 
for each ordinary share of £1 in the appellant company. The 
distribution thus represented some £125,000-odd of the company’s 
reserves, which had resulted from capital transactions in the past 
over a number of years. It was not a taxable sum in the hands 
of the shareholders for income tax purposes, although it ranked 
as income on any questions which might arise between life-tenants 
and remaindermen. A general meeting of the appellant company 
on 19th March, 1947, passed a resolution giving effect to the 
above distribution by way of special dividend or bonus. The 
company were assessed to profits tax for the years ending 
31st January, 1947, and 31st January, 1948, the distribution 
being within the assessment for the year 1948. The company 
appealed against the assessments. It was contended for the 
company (1) that the special dividend or bonus in question was a 
dividend within the meaning of s. 35 (1) (a) of the Finance Act, 
1947 ; (2) that it was expressed to be paid in respect of the year 
ending on 31st January, 1947; and (3) that it fell to be taken 
into account in computing the gross relevant distribution for 
that year of the company. 

The higher rate of profits tax on distributed income did not 
come into operation until lst January, 1947, so that, if the 
company were successful in relating the bonus to the year ending 
on 31st January, 1947, approximately only one-twelfth of the 
bonus would be taken into account in computing their profits 
tax. But in order to relate the bonus to the earlier year the 
company had to establish (i) that it was a “ dividend ”’ within 

35 (1) (a) as opposed to a “ distribution ”’ within para. (b) of 
that subsection, and (ii) that the manner in which the bonus had 
been treated in the company’s published accounts was a 
sufficient indication that it was ‘“‘ expressed to be paid ”’ in respect 
of the year ending on 31st January, 1947, even though there 
had been no formal statement to that effect by the company. 

It was contended on behalf of the Crown (a) that the above 
distribution of assets in kind did not constitute a dividend 
within the meaning of ss. 35 and 36 of the Finance Act, 1947, and 
that consequently s. 35 (1) (a) of that Act could not apply to it ; 
(6) alternatively, that even if that distribution did constitute a 
dividend within the meaning of ss. 35 and 36, it was not expressed 
to be paid in respect of the period ending on 31st January, 1947. 
It was also contended that on either of the above contentions the 
distribution of assets in kind fell within s. 35 (1) (6), and 
consequently was a distribution for the period in which it was 
made, namely, the period ending on 3lst January, 1948. The 


SOLICITORS’ 


JOURNAL September 8, 1951 


commissioners decided that the distribution was a distribution 
of assets in kind rather than a dividend under ss. 35 and 36 of 
the Act, and that, even if it were a dividend, it was not expressed 
to be paid in respect of the year ending on 31st January, 1947. 
Accordingly they dismissed the appeal and the company now 
appealed from that decision, giving notice that the further point, 
not taken before the commissioners, would be taken, namely, 
that this, being a dividend of non-taxable profits, was not a 
relevant distribution for the purpose of profits tax. 

HARMAN, J., said that, on the point that the distribution was 
not a relevant one for the purposes of profits tax, it was argued 
that s. 30 (3) of the Finance Act, 1947, provided for the charge 
of an additional profits tax at 74 per cent., and that what was 
being taxed there was the excess over the current profits of the 
distributed amount, namely, taxation of profits from former 
years. The contention was that, if those profits were never 
chargeable to income tax or profits tax in the first place, they 
could not now be the subject-matter of the additional tax. 
The Crown replied that s. 30 (3) did not impose two taxes at all, 
but merely withdrew in certain cases the relief given in s. 30 (2). 
Subsection (3) did not impose an additional tax; it merely 
provided that if a person had had relief on non-distribution, and 
later had made an over-distribution, the benefit of that relief 
would be lost. If there had been no relief, the subsection did 
not come into operation at all. In his opinion the Crown’s view 
was the right one. The company’s contention seemed to lay a 
stress on subs. (3) which it would not bear, for that subsection 
did not impose an additional tax on the distribution and the tax 
did not arise except as a withdrawal of a relief already given. 
This was therefore a relevant distribution for the purposes of the 
Act. There remained the question which was before the 
commissioners, which was connected with ss. 35 and 36 of the 
Finance Act, 1947. The resolution of the company of 
19th March, 1947, referred to this distribution as “a special 
dividend or bonus.”’ It was quite clear that this was a dividend 
—what was usually called a stock dividend—as contended by 
the company. But the proposal for this special dividend was 
mentioned in the directors’ report for the year ending on 
31st January, 1947, and was payable to shareholders on the 
register on 3rd March, 1947. Although it was declared within 
six months of the period ending on 31st January, 1947, as required 
by s. 35 (1) (a), it was nowhere expressed to be paid in respect 
of that period. He construed ‘‘ expressed to be paid” as 
expressly made payable, and there was no expression to be found 
that this dividend was paid in respect of any particular year. 
The appeal must therefore be dismissed also for the second of 
the reasons given by the commissioners. Appeal dismissed. 

APPEARANCES: Cyril King, K.C., and F. N. Bucher (Slaughter 
ana May); Sir Frank Soskice, K.C. (A.-G.), and Rk. P. Hills 
(Solicitor of Inland Revenue). 

(Reported by R. C, Catsurn, Esq., Barrister-at-Law.] 


‘KING’S BENCH DIVISION 


HOUSING: “NEEDS OF THE DISTRICT” 


Watson v. Minister of Local Government and Planning 
and Others 
Devlin, J. 24th July, 1951 

Appeal under the Acquisition of Land (Authorisation Procedure) 
Act, 1946. 

The appellant challenged the validity of a compulsory purchase 
order made by the second respondents, Havant and Waterloo 
Urban District Council, and confirmed by the respondent 
Minister whereby the council obtained authority to acquire 
land owned by the appellant in the urban district of Havant and 
Waterloo in order to build houses on it in pursuance of their 
powers and duties under Pt. V of the Housing Act, 1936. The 
appellant objected to the compulsory purchase order, and a 
public inquiry was held, as a result of which the Minister reached 
a conclusion thus expressed in an affidavit sworn by the official 
of the Ministry who held the inquiry: ‘‘ The conclusion was 
reached that the land comprised in the order was required 
immediately by the Havant and Waterloo Urban District Council 
for the purposes of Pt. V of the Housing Act, 1936, in order to 
house persons in immediate need of housing accommodation. 
Some of these persons are now living in the urban district of 
Havant and Waterloo, while others are now living in the County 
Borough of Portsmouth ’’—an adjoining district. “It was 
considered that the available accommodation in the County 
Borough of Portsmouth is insufficient for the needs of persons 
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now living in the county borough, and immediate development 
for re-housing such persons outside the county borough is urgent 
and necessary.’’ The compulsory purchase order was confirmed 
by the Minister and this appeal was against the confirmation 
order. By s. 74 (in Pt. V) of the Housing Act, 1936, local 
authorities are empowered to acquire land, if necessary by 
compulsory purchase, for the provision of housing accommodation. 
But s. 71, with which Pt. V begins, provides that ‘‘ it shall be the 
duty of every local authority to consider the housing conditions 
in their district, and the needs of the district with respect to the 
provision of further housing accommodation . . .”’ 

DEVLIN, J., said that the expression “ the needs of the district ”’ 
in his opinion did not mean only the needs of those residing 
in the district of a local authority at the time when they proceeded 
to acquire land compulsorily. Accordingly, a local authority, 
when considering, in compliance with s. 71, the needs of their 
district with regard to housing accommodation, were not con- 
fined to consideration of the needs of those living in their district 
at the time. The urban district council, in considering the 
needs of their district, were thus entitled to have regard to the 
needs of an adjacent district such as that of Portsmouth. If a 
large number of people wished to move from that county borough 
into the district of the urban district council the latter were 
entitled to conclude that their own district needed more houses. 
The compulsory purchase order and its confirmation by the 
Minister were accordingly valid. Appeal dismissed. 

APPEARANCES: D. P. Kerrigan (Gordon Gardiner, Carpenter and 
Co., for John R. C. Miller, Portsmouth) ; Sir Lynn Ungoed-Thomas, 
K.C. (S.-G.), and J. P. Ashworth (The Solicitor, Ministry of Health). 

{Reported by R. C. Catpurr. Esq., Barrister-at-Law.] 


MASTER AND SERVANT: EFFECT OF PENSION 
SCHEME ON DAMAGES 
Smith v. British European Airways Corporation and Others 


Hilbery, J. 27th July, 1951 

Action. 

The plaintiff’s husband was employed by the first defendants 
as a steward on an aircraft, the property of the first defendants, 
which was being piloted and controlled by their servants. ‘The 
aircraft came into collision with an aircraft, the property of the 
Air Mimstry, which was being piloted and controlled by an 
officer of the Royal Air Force. The plaintiff’s husband was killed 
and the plaintiff alleged negligence on the part of one or other 
or both of the pilots concerned. Both defendants admitted 
negligence. As a term of his employment the deceased became 
a member of a pension scheme by the terms of which, in 
consideration of the benefits provided under the rules, he agreed 
on behalf of himself and his representatives that, in case of injury 
to him in the course of his employment, neither his employers 
nor any of their servants should be liable for any default or 
negligence of the employers or their servants for which any claim 
might be made either under the Employers Liability Act, or 
under the Fatal Accidents Act, 1846, or at common law. 
Benefits amounting to £1,508 had been duly paid under the 
scheme and accepted by the plaintiff, and the first defendants 
alleged that, as a result, she could not maintain the present 
action. In the alternative, the defendants alleged that they 
were entitled to a credit to the extent of the £1,508 paid, on the 
principle in Bradburn v. G.W. Railway Co. (1874), L.R. 10 Ex. 1, 
since that money was not paid under a contract of insurance, 
but in pursuance of the pension scheme. 

HiILBERY, J., said that the clause of the scheme on which the 
defendants relied was void under s. 1 (3) of the Law Reform 
(Personal Injuries) Act, 1948, since it was a provision one of the 
effects of which was to exclude or limit the liability of the 
employers due to the negligence of a person in common employ- 
ment with the deceased man. ‘The result was that the plaintiff 
was entitled to maintain the action. As for the alternative 
contention, the 41,508 which the plaintitt had received under the 
pension scheme was, in his opinion, not money payable under a 
contract of insurance. Under the scheme the deceased was not 
making, and had never contracted to make, periodical payments 
i return for his employers’ undertaking to pay the death benefit. 
Only the employers had to contribute moneys required to 
provide the benefits of the scheme. Accordingly the benefits 
must be taken into account in awarding damages. 

APPEARANCES: M. Berryman, K.C., and R. T. Monier- 
Williams (Shaen, Roscoe & Co.); Edmund Davies, K.C., and 
Stephen Chapman (L. Bingham & Co.) ; C. N. Shawevoss, K.C., 
and B. S. Wingate-Saul (Tveasury Solicitor). 

[Reported by R. C. Catsurn, Esq., Barrister-at-Law.]} 
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COMPULSORY PURCHASE: LAND BELONGING TO 
LOCAL AUTHORITY 
Middlesex County Council v. Minister of Local Government 
and Planning and Others 
27th July, 1951 

Appeal under the Acquisition of Land (Authorisation Procedure) 
Act, 1946. 

Islington Borough Council made an order for the compulsory 
purchase of land at Trent Park which they required for a cemetery. 
Subsequently Middlesex County Council made two orders for the 
compulsory purchase of land including that which the borough 
council were seeking to acquire. In due course the county 
council lodged objections to the borough council’s order, and that 
council lodged objections to the county council’s two orders. 
A joint public local enquiry was ordered by the Minister of Local 
Government and Planning, but before it took place the county 
council entered into an agreement under seal with the owner to 
buy the whole of the land comprised in their two orders, 
Accordingly the enquiry was concerned only with the borough 
couneil’s compulsory purchase order and the county council’s 
objections to it. The county council contended that, as the land 
the subject of the enquiry belonged to a local authority, the 
borough council’s compulsory purchase order should be submitted 
to parliamentary procedure in accordance with para. 9 of Sched. I 
to the Act of 1946. The Minister overruled that submission 
and confirmed the order, and the county council appealed. By 
para. 9 (in Pt. II]) of Sched. I to the Acquisition of Land 
(Authorisation Procedure) Act, 1946, “A compulsory purchase 
order shall, in so far as it authorises the compulsory purchase of 
land which is the property of a local authority . . . be subject 
to special parliamentary procedure . .. where an objection . 
has heen duly made by the local authority ...and...not... 
withdrawn.”” Paragraph 3 (1) (a) provides for notification to the 
public generally of a compulsory purchase order by advertisement 
stating, among other things, ‘‘ the time . . . within which and the 
manner in which objections to the order can be made.”’ Para 
graph 3 (1) (6) provides for the giving of notice of the order in 
prescribed form to the owner of the property to be acquired, 
By para. 3 (4) (i) if the owner does not object, or, having objected, 
withdraws his objection, the Minister may proceed to confirm 
the order. By para. 3 (4) (ii), if an objection by the owner is not 
withdrawn, the Minister must “ either cause a public local enquiry 
to be held or afford to any person by whom any objection has 
been duly made and not withdrawn an opportunity of 
appearing before .. . a person appointed by the ’’ Minister. The 
result of those provisions accordingly is that it is only if eflective 
objections by the owner of the land are in being that anyone clse, 
not being the owner, who has objected within the prescribed 
time, may be heard in objection. (Cur. adv. vult.) 

OkMEROD, J., said that on the principle in Marrioit v. Minister 
of Health |1937| 1 K.B. 128, the Minister ‘should have had regard 
to the circumstances existing at the date of the public enquiry 
and not to those existing at the date of the compulsory purchase 
order. He should therefore have considered the compulsory 
purchase order on the basis that it related to land belonging to 
a local authority, namely, the county council. The.principle in 
Marriott's case, supra, was applicable notwithstanding that it 
was enunciated in connection with a different statute, namely, 
the Housing Act, 1930, for the procedure prescribed for compulsory 
acquisition of land was similar in the Acts of 1930 and 1946. 
Even if Marriott’s case, supra, were not applicable, however, the 
Minister was still bound, under the Act of 1946, to take cog- 
nisance of the situation existing at the date of the enquiry, 
for the real purpose of a public local enquiry was to investigate 
the circumstances existing at the time. The matter did not, 
however, end there, for the borough council sought to rely 
on the fact that the county council had not originally objected, 
as owners of the land, to the compulsory purchase order. In 
his (his lordship’s) opinion, notwithstanding that the effect of 
para. 3 of Sched. I to the Act of 1946 was that it was only 
objection by the owner of land which could result in a public 
local enquiry, and notwithstanding that the county council, 
when they first objected, did not do so as owners of the land to be 
acquired, the condition in para. 9, ‘‘ where an objection to the 
order has been duly made by the local authority [owning the 
land} . and has not been withdrawn ”’ was satisfied. The 
county council were effective objectors, since the paragraph 
did not state that the local authority had to object when they 
were the owners, and no such condition could be implied into the 
paragraph. Accordingly, the compulsory purchase order must 


Ormerod, J. 








580 [Vol. 95] THE 


be subjected to parliamentary procedure in accordance with 
para. 9, and the confirmation order and the compulsory purchase 
order would be quashed, no power being given to the court by 
the Act of 1946 to quash the confirmation order only in order 
to prevent the whole mattcr’s having to begin again from the 
beginning. 

APPEARANCES: A. Capewell, W.C., and J. Ramsay Willis 
(C. W. Radcliffe): Sivy Lynn Ungoed-Thomas, Is.C. (S.-G.), and 
J. BP. Ashworth (Treasury Solicitor); Michael Rowe, W.C., 
G. D. Squibb and W. J. Glover (the Town Clerk, Islington). 


{Reported by Rk. C. Catsurn, Esq., Barrister-at-Law} 


PROBATE, DIVORCE AND ADMIRALTY DIVISION 
MEETING FOR RECONCILIATION 
PRIVILEGED 
Pool v. Pool 
lith July, 1951] 
Question concerning admissibility of evidence arising on the 
hearing of a petition for divorce. 


EVIDENCE : 
Havers, J. 


The parties were married in 1946, In April, 1949, the wife 
filed a petition for divorce on the ground of cruelty. The husband 
by his answer denied the allegation. The wife was represented 
by S. I. Karminski, IKX.C. (now Karmuinski, J.), and junior counsel, 
and the husband by junior counsel. A mecting took place in 
leading counsel’s chambers in November, 1949, at which 
counsel and solicitors for both parties and the husband were 
present, with a view to exploring the possibility of a reconciliation. 
A similar meeting took place in February, 1950, at which the wife 
also was present. The parties then met privately, staying at hotels 
on three separate occasions, the last of which was in June, 1950. 
The petition was dismissed by consent on 10th November, 1950. 
On 18th November, 1950, the wife presented a second petition 
for divorce on the ground of cruelty. The allegations of cruelty 
in that petition were all dated after February, 1950, and were 
alleged to have taken place during the attempt at reconciliation. 
It had been agreed between the parties that no reference should 
be made to the allegations in the earlier petition, which the wife 
had withdrawn after the meeting in November, 1949, The judge 
concurred in that course at the trial. Counsel for the husband 
called as a witness on subpeena Karminski, J., who went into the 
witness box. Objection was taken on behalt of the wife to 
questions put to Karminski, J., concerning the November, 1949, 
meeting on the ground that that meeting was privileged. Counsel 
subsequently waived any privilege there might be in respect of 
the second meeting. 

Havekxs, J., said that, although no one had mentioned the 
word “ privilege "’ at the time, it was clear that the sole object of 
the November, 1949, meeting was to try to effect a reconciliation. 
He referred to McTaggart v. McTaggart |1949, P. 94; 92 Sox. J. 
617, and La Roche v. Armstrong |1922, 1 K.B. 485, and said that 
he must consider whether there was a fundamental distinction 
between this case and one where, as in McTaggart v. McTaggart, 
supra, there had been a meeting before a probation officer. 
Counsel for the husband had relied on Bostock v. Bostock |1950 
P. 154; but that decision had been disapproved by Denning, L.]., 
in Mole v. Mole {1951} P. 21, at p. 24; 94 Sov. J. 518, there being 
a tacit understanding that such a meeting was without prejudice. 
He respectfuily agreed with the view of Denning, L.J. The 
parties were resorting to a team of counsel in an attempt to effect 
a reconciliation, and in his opinion the interview was privileged. 
Objection sustained. 

APPEARANCES: Rt. E. Manningham-Bulley, K.C., and Jj. A. 
Petrie (Haslewood, Have & Co.) ; Peter Evans (Coode, Kingdon, 
Cotton ¢» Ward). 


{Keported by R. C. Catburn, Esq., Barrister-at-Law. 
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COURT OF CRIMINAL APPEAL 
FALSE PRETENCES: ‘“ OBTAINING” CHEQUE: 
TRANSCRIPT: EXTENT TO WHICH ALLOWABLE 
R. v. Lurie 


Lord Goddard, C.J., Hilbery and Ormerod, JJ. 


Appeal from conviction. 


30th July, 1951 


The appellant was convicted on one count of conspiring with & 
other persons to cheat and defraud certain persons, and on two 
counts of obtaining property by false pretences contrary to | 

32 (1) of the Larceny Act, 1916. The false pretences alleged 
were that the appellant with intent to defraud obtained several 
cheques from one Nicholls by falsely pretending that a certain 
limited company was then financially sound and required money 
for the purchase of whisky and would use it for that purpose. 
The cheques were accordingly made payable by Nicholls to the 
order of the company. By s. 32 (1) of the Act of 1916: * Every 
person who by any false pretence—-(1) with intent to defraud, 
obtains from any other person any... valuable security . . . shall 
be guilty of a misdemeanour.”’ 

Lorp Gopparp, C.J., giving the judgment of the court, 
said that the appellant’s objection that, whereas the indictment 
alleged that he obtained the cheques, it was the company which 
obtained them and that he should not have been charged with 
obtaining them himself but with obtaining them for the use of 
the company, was in one sense without merits, but was valid, 


as FR. v. Ball, ante, p. 239; 1951! W.N. 130, and R. v. Popl 
1951 1 WK.B. 53; 94 SoL. J. 599, showed. In both cases the 
court said that “ obtained’ meant obtained the property and 


not merely the possession, As the cheques were made out to the 
company here, the appellant might have been guilty of making 
false pretences with intent to defraud, but he did not do so 
with intent to obtain the cheques for himself. Therefore, 
the indictment was technically wrong: where the person making 
the false pretences obtained the property for another, the 
indictment must allege that and not that he obtained it for 
himself. The conviction on the counts of obtaining money by 
false pretences must, therefore, be quashed because the evidenc 
did not support them; with regard to the count alleging con 
spiracy to defraud, as there was no fault to be found with the 
summing up, the conviction would stand. 

The court wished to call attention to another matter. An f 
application was made to the registrar for a transcript of thic 
shorthand note. This was an instance of the enormous expense 
to which the country could be put by an appellant’s asking for a 
full transcript of a trial which lasted some twelve days. The 
appellant had had to pay for his copy of the transcript, but th 
Cost of transcribing all the evidence in the case would be about 
£217. The court accordingly gave the following direction : 
where anything in addition to what was known in that court 
as a “short transcript that is, the charges, the pleas, the | 
summing-up ehd the evidence after verdict—-was required 
the only transcript of evidence to be granted without leave of 
the court was a transcript of any particular piece of evidence | 
referred to in the notice of appeal if, in the opinion of the registrar, 
it were necessary. So far as other matters were concerned, 
unless the single judge had allowed a transcript, a transcript 
was not to be allowed except on an application made to the court, 
which would have to be satisfied that it was really necessary 
for the country could not be put to the enormous expense entailed 
by full transcripts. The ruling did not, of course, apply to | 
capital cases, as there the transcript had to be made for the 
information of the Secretary of State as well as for the court. 
Appeal allowed in part. 

APPEARANCES : C, N, Shawcross, K.C., and B.S. Wingaie-Saitl 
(Lvanks, Charlesly © Leighton); J.M.G. Griffith- Jones (D.PLP.). 


{Reported by R. C. Carsukn Esq. Barrister-at-Law.]} 
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and Manufacturers’ Prices) 


Household Textiles (Marking 
(S.I. 1951 No. 1570.) 


(Amendment No. 2) Order, 1951. 


Import Duties (Drawback) (No. 22) Order, 1951. (S.I. 1951 
No. 1577.) 
Import Duties (Exemptions) (No. 11) Order, 1951. (S.I. 1951 


No. 1531.) 


Import Duties (Exemptions) (No. 12) Order, 1951. (S.I. 1951 
No. 1578.) 
Imported Canned Fish (Amendment No. 2) Order, 1951. 


(S.I. 1951 No. 1561.) 

Iron and Steel Prices (No. 3) Order, 1951. 

Iron and Steel Scrap (No. 4) Order, 1951. 

Kingston-upon-Hull Water Order, 1951. (S.I. 1951 No. 1543.) 

London-Edinburgh-Thurso Trunk Road (Rossington Bridges 
Diversion) Order, 1951. (S.I. 1951 No. 1537.) 

London Traffic (Children Crossing Traffic Notices) Regulations, 
1951. (S.1. 1951 No. 1576.) 

London Traffic (Prescribed Routes) (No. 23) Regulations, 1951. 
(S.I. 1951 No. 1552.) 

Meat (Rationing) (Amendmert No. +) Order, 1951. (S.I. 1951 
No. 1556.) 

Milk Distributive Wages Council (England and Wales) Wages 
Regulation Order, 1951. (S.I. 1951 No. 1550.) 

National Assistance (Charges for Accommodation) (Amendment) 
Regulations, 1951. (S.1. 1951 No. 1541.) 

National Assistance (Charges for Accommodation) (Scotland) 
Amendment Regulations, 1951. (S.I. 1951 No. 1580 (S.83).) 
National Insurance (Industrial Injuries) (Prescribed Diseases) 
Amendment (No. 4) Regulations, 1951. (S.I. 1951 No. 1542.) 
Oats (Great Britain and Northern Ireland) (Amendment No. 3) 

Order, 1951. (S.I. 1951 No. 1574.) 


(S.1. 1951 No. 1549.) 
(S.I. 1951 No. 1548.) 
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Public Utilities Street Works Act, 1950 (Commencement) 
Order, 1951. (S.I. 1951 No. 1555 (C.7).) 

Retail Furnishing and Allied Trades Wages Council (Great 
Britain) Wages Regulation (No. 2) Order, 1951. (S.I. 1951 
No. 1551.) 

Retention of Cable under Highway (IXent) (No. 2) Order, 1951. 
(S.I. 1951 No. 1554.) 

Soap (Amendment No. 3) Order, 1951. 

Stopping up of Highways (East Suffolk) (No. 
(S.I. 1951 No. 1560.) 

Stopping up of Highways (West Sussex) (No. 1) Order, 1951. 
(S.I. 1951 No. 1553.) 


(S.1. 1951 No. 1546.) 
3) Order, 1951. 


Sugar (Prices) (Amendment No. 3) Order, 1951. (S.I. 1951 
No. 1547.) 

Tithe Fees Rules, 1951. (S.1. 1951 No. 1534.) 

Utility Apparel (Industrial Overalls and Merchant Navy 
Uniforms) (Amendment) Order, 1951. (S.1. 1951 No. 1567.) — 


Utility Apparel (Infants’ and Girls’ Underwear and Nightwear) 
(Manufacture and Supply) (Amendment) Order, 1951.  (S.I. 
1951 No. 1569.) 

Utility Apparel (Women’s Domestic Overalls and Aprons) 
(Manufacture and Supply) (Amendment No. 3) Order, 1951. 
(S.I. 1951 No. 1568.) 

Utility Cloth and Utility Household Textiles (Maximum 
Prices) (Amendment) Order, 1951. (S.I. 1951 No. 1582.) 

Utility Corsets (Manufacture and Supply) (Amendment No. 3) 
Order, 1951. (S.I. 1951 No. 1566.) 


Wheat (Great Britain and Northern Ireland) (Amendment) 
Order, 1951. (S.I. 1951 No. 1575.) 
Wool (Guaranteed Average Price) Order, 1951. (S.1. 1951 


No. 1562.) 


POINTS IN PRACTICE 


Questions from solicitors who are REGISTERED ANNUAL SUBSCRIBERS are answered without charge, on the understanding that neither the Proprietors nor the Editor, nor 
any member of the staff, are responsible for the correctness of the replies given or for any steps taken in consequence thereof. All questions must be typewritten (in duplicate), addressed 
to the Editorial Department, 88-90 Chancery Lane, W.C.2, and contain the name and address of the subscriber, and a stamped addressed envelope. 


Agricultural Holdings Act, 1948—SecurITyY oF TENURE— 
SUB-LETTING 

QO. X and Y are the owners of Blackacre, a farm subject to 
the Agriculture Acts. It is suggested that if they let Blackacre 
to X, and X sub-lets to A, the provisions of the Act relating to 
security of tenure could be avoided by X Y giving notice to X, 
and thereafter X giving notice to A. Would the position be 
any different if X Y let to Z (instead of X) who, subsequently, 
sub-lets to A? In either case X or Z would deliberately fail to 
give counter-notice requiring the Minister’s consent. 

A. Subject only to the possibility of the head lease being 
impugned, A would indeed be unable to avail himself either of 
the twelve months’ minimum notice to quit provisions of the 
Agricultural Holdings Act, 1948, s. 23 (see subs. (1), proviso (c)), 
or of the restrictions on the operation of notice to quit provisions 
of s. 24 of that Act (see s. 26 (1) (e) and the Agriculture (Control 
of Notices to Quit) Regulations, 1948, para. 9 (1)); and note the 
requirement as to stating the fact that the mesne tenant has 
himself been given notice by the head landlord. In the circum- 
stances visualised, it would hardly matter whether the head 
lease were granted to X or to Z, the complications which arose 
in Napier v. Williams {1911} 1 Ch. 361 being unlikely to repeat 
themselves. The risk that the head lease might be held not to 
be genuine should be studied in the light of Conqueror Property 
lvust, Ltd. v. Barnes Corporation [1944) IX.B. 96 and other cases 
discussed in 94 Sot. J. 637 and in 86 SoL. J. 355 (evasion of 
“ Rent Act” security of tenure). 

OF DRAINAGE 


Easement—-[MPLIED RESERVATION OF RIGHTS 


Q. We are acting upon the sale by one vendor to the tenants 
of each of four separate dwelling-houses. The sales of three of 
the properties have been completed without any reference to 
drainage rights. The solicitors for the tenant of the fourth and 
last purchase say that the drainage from that particular property 
passes under the adjoining properties which have been sold, and 
ask for a right of drainage to be inserted in the contract of sale. 
We do not think we can do this, not having reserved a right when 
conveying the previous properties. Is there any implied right 
of drainage remaining to the property which remains unsold ? 
The properties, though held under one title, have been let and 
occupied by separate tenants. 

A. It is not altogether easy to say whether any implied right 
of drainage has been reserved to the last of the four houses. 


The general principle of Wheeldon v. Burrows (1879), 12 Ch.D. 31, 
is that on the sale of a quasi-servient tenement, no easements 
are impliedly reserved to the owner of the quasi-dominant 
tenement. In that case, the earlier decision in Pyer v. Carter 
(1857), 1 H. & N. 916, where a right of drainage was held to 
have been impliedly reserved, was expressly disapproved by 
Lord Westbury, C. In Westwood v. Heywood {1921 2 Ch. 130, 
it was, however, decided that where two adjoining properties 
were in common ownership and drained through the same pipe, 
the grant of a tenancy of one property carried with it implied 
rights of drainage and that accordingly a subsequent tenancy 
of the other property was subject to an implied reservation of 
such rights. The recent case of He Webb’s Lease (1950), 
94 SoL. J. 704, shows that the exceptions to the rule in Wheeldon 
v. Burrows tend to be expanded along the lines of Westwood v. 


Heywood. We do not consider, however, that the position can 
be put higher than that rights of drainage may have been 
impliedly reserved for the benefit of the last house. [ven if 


they had, we doubt if it would be wise for the owner to grant to 
the purchaser express rights of drainage, more especially for the 
reason that considerable difficulty might be encountered in 
showing a title to such express rights. We do not know if any 
of the earlier sales took place under the National Conditions 
of Sale, but if so the vendor will have, under General Condition 
No. 16, a right to the reservation of an express easement of 
drainage and even without rectification of the conveyances in 
the case of the first three houses could grant an express casement 
of drainage in equity in respect of the fourth house. 


-INTRODUCING PERSON “ WILLING ” 


Estate Agents’ Commission 
-VENDOR PROCURING MORTGAGE 


BUT NoT “ ABLE ’”’ TO Buy 

Q. In August, 1949, a vendor asked a firm of estate agents 
to find and introduce to him a purchaser who would be willing 
and able to purchase his dwelling-house. In October, 1949, 
the agents sent a purchaser to inspect the property and a purchase 
price was agreed with the vendor subject to the purchaser being 
able to arrange a mortgage for 80 per cent. of the purchase 
money. The agents endeavoured to negotiate a mortgage on 
behaif of the purchaser with a building society but were unable 
to obtain the amount required and the deal fell through and, in 
June, 1950, the vendor received a letter from the agents 
indicating that there was little purpose in pursuing the matter 
further so far as the proposed purchaser was concerned. Some 
months later the vendor, who was acquainted with a building 
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society official, introduced the proposed purchaser to this official, 
and the result was that the purchaser succeeded in negotiating 
a mortgage for the required amount in October, 1950, and 
contract was signed in that month and the sale completed in 
November, 1950, without reference to the agents. The vendor 
has now received a demand from the agents for their commission 
on the sale. Is he, in your opinion, liable to pay them 
commission ? 

A. In order to be entitled to his commission an estate agent 
must show that some act of his was the causa causans bee eftective 
cause of the transaction (Nightingale v. Parsons {1914) 2 K.B. 621). 
In the present case the agents introduced a per son wh was 
willing but not able to purchase, and it was the act of the vendor 
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in procuring the mortgage which turned the willing purchaser 
into one both willing and able. On this basis, the act of the 
agents in introducing the purchaser would appear to be merely 
a causa sine qua non and not the causa causans of the transaction, 
and accordingly our opinion is that the agents are not entitled to 
commission. It will be appreciated that the issue is largely a 
question of fact as to whether the court would regard the 
introduction or the procuring of the mortgage as the more 
important event leading to the conclusion of the transaction. 
Whichever was the more important, the procuring of the mortgage 
seems to us to have been the decisive factor and for this the 
agents were not responsible. 


NOTES AND NEWS 


Personal Notes 


Mr. Kk. C. Petters, solicitor, of Llandudno, was married on 
25th August to Miss Patricia Evans, of Rhiwbina, Cardiff. 


Wills and Bequests 
A. A. G. Jones, a former Clerk of the Peace for the City of 
left £45,459 (£43,047 net). 


OBITUARY 


Mr. 
Gloucester, 


Mr. H. E. G. BARTLETT 
Mr. Humphrey Edward Gibson Bartlett, C.M.G., solicitor, of 
the Colonial service, died at Faygate, Sussex, on 29th August, 


aged 71. He was admitted in 1906 and went to the Gold Coast 
as an assistant district commissioner in 1909. He was appointed 
Commissioner of Lands in 1930 and retired from the Colonial 
Service in 1933. He was made a C.M.G. in 1934. 


Mr. J. CHASTON 


Mr. John Chaston, O.B.E., formerly Town Clerk of Kettering, 

died on 25th August. 
Mr. C. G. HOUGHTON 

Mr. Cecil Gilbert Houghton, solicitor, of Moorgate, London, 
I.C.2, died on 28th August at his home at Tadworth, Surrey, 
aged 69. He was admitted in 1905, 

Mr. H. M. LEMAN 
Mr. Herbert Mayo Leman, retired solicitor, of Nottingham, 


died on 25th August, aged 80. A well known classical scholar, 
he was admitted in 1897 and retired in 1946. 


Mr. H. A. PAGE 
Mr. Harold Aston Page, solicitor, of Wolverhampton, died on 
24th August, aged 68. Admitted in 1910, he was a past president 


of Wolverhampton Law Society, vice-chairman of the board of 
governors of the Royal Woiverhampton School and vice-chairman 
of the Wolverhampton and District Permanent Building Society. 
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